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6 Rn. 23.
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62) Grabenwarter/Pabel, 2] 2(F 17), § 4 Rn. 14.

63) Bjorn P. Ebert, in: Meyer-Ladewig/Martin Nettesheim/Stefan von Raumer (Hrsg.),
EMRK, 5. Aufl,, Baden-Baden 2023, EMRK Art. 36 Rn. 3.

64) Grabenwarter/Pabel, &2l (= 17), § 4 Rn. 14, 912 ¢F FHAIgH LAY FHIAHR LY
o A, HeE3 FEATHAY FHEANHAT A, W= Aedy, BEdTa

Wkl 9l 2019, 20-21% F=x
65) Ebert, 2+l #(F 61), EMRK Art. 36. Rn. 3; Grabenwarter/Pabel, 2t¢] 2(F 17), § 4
Rn. 15.
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66) Grabenwarter/Pabel, ¢k9] (5= 17), § 4 Rn. 15.

67) Vgl. Ulrich Ehricke, in: Rudolf Streinz (Hrsg.), EUV/EGV, Miinchen 2003, AEUV Art.
267 Rn. 15; Bernhard W. Wegener, in: C. Callies/M. Ruffert (Hrsg.), EUV/AEUV, 6.
Aufl.,, Miinchen 2022, Art. 267 AEUV Rn. 32.

68) EuGH, Gutachten 2/13, ECLLIEU:C:2014:2454, Rn. 237 ff.; Kingreen, &2l (5 20),
EU-Vertrag (Lissabon) Art. 6 Rn. 31.
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VL EQTEAY fEae Avt £34 A4 2 29
(EU-Canada Comprehensive Economic and Trade Agreement
(CETA))oll tist F7tAe] tigt HEe H8A

201499 e FAdRe] fFHAdAGN gl FW Snrolt
T A B7PE ARl ol Fol of g Al ZhdE AAT AN e tF st
2HE AT Fol, AN FAA ] 27EE FHAINV] Slske]
20191 10€ sl el o] gt =

H
519 TH). Birgit Daiber= #H<+ §H
A 2 F9¥4(EU-Canada Comprehensive Economic and Trade Agreement
(CETA)Cl tigk H7Ajol Aol A Aol Feddadel 7Ida ddd A
23 FojEo] HAHUAEA AR disiAH HESFAUM. FHATHAS
20199 4 3099 FHASH Auer 2234 AA 2 F9YPFel g A4
9] #H7}4(Opinion) 1/17)& EalA FAH Y Al =(Investment Court System
(ICSHel oA FAs L A= o] FAH Fel e FA-=I7FEANA G
(Investor-State Dispute Settlement Chapter (ISDS)) fHAgdxzy FHA
o] 713d Ao g ool A ddstsith olol] thste] FH AT
o] HEFA(Advocate General) Yves Bot2] o] 7AAM69} Faidstnigle]l Hrt

THATe 444 H(primary law)3 §AH Tl destliny ),

40

/\1 7

72) Jarass, %9 A(F 22), Art. 53 Rn. 1; Tilman Hoppe, in: Jirgen Meyer/Sven
Holscheidt (Hrsg.), Charta der Grundrechte der FEuropiischen Union 5. Auflage,
Baden-Baden 2019 Art. 53 Rn. 8.

73) Ratsdok. 12912/19 mit Verweis auf Ratsdok. 12585/19; EuGH, Gutachten 1/17 (CETA),
ECLIEU:C:2019; Birgit Daiber, Neue Hiirden fiir den EU-Beitritt zur EMRK?, EuR
2021, S. 596.

74) Diaber, 919 =, S. 596.

75) CJEU Opinion 1/17 ceta ics, 30 April 2019, ECLIEU:C:2019:341.

76) Opinion of Advocate General Bot in Opinion 1/17 Accord ECG UE-Canada ECLI:EU:C:
2019:72, for a comment on the AG Opinion, see H Schepel, A Parallel Universe:
Advocate General Bot in Opinion 1/17 (7 February 2019) European Law Blog
europeanlawblog.eu.
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THAT =7 @ (agreement) H FHATFEFH FHAT ] Vel
ek okt 22 zofE(treaties) o] FH7FSA o Fol e FHATELY
o gHs =olE F e FHATY 7wl #E =K(TFEU) A281% #111
Foll AR W7ldle] FHATHAA N o] FAl that ofe] fnto] i
of tigt Adaie] FHATHA A7 = AL o THH Sl v
T A A"l Hukstd olo] i wHAddH Y] ddomA
Opinion 1/17% f+H A% = A FAE Apolo] 343 Aol ek vjas

ot 01 dAo] WHd Al FHATE

FAA -7 A A

AAY oo gk 2H &3t A} Y= FAATE Al FAp
o YEg& WA= ol w7te] Sy tiete] AFS AT 7 A= F
ApA}-=7F B-A &) A (Investor - state dispute settlement (ISDS)) =AY Eel of
g B HFo] AVIHE Al fFEARS JAERA Gl oA FAE
< (Multilateral Investment Court(MIC))E A X3t +& Attt Fd
gyl bt EZZ A AA 2 FAEAH ExEY A Z(CETA Invest Court
System (ICS))& AR FAHAMIC)] A¥HS ﬁfﬂ AAA A Z2X A, ot
Al A Ao HukA /178 S8 FAE Y AAe] S0 frEAde
HaALA A7 UN A3 AN 9193 A7993 M(UNCITRAL Working
Group IS &F3A YA FAHY Al Z(multilateral investment court
(MIC)®E AN = AL 7FesA HEJU™. fFHAgEde] FAHY

AAA et HA Aol glojd Fael FAA 24 AU Wel A,
A SgGA TAA B M 223 =0 tiito] F It
THARE A2 Al oA (Opinion) 1/17% EliA FdAga Avtc &

77) Cristina Contartese/Mads Andenas, Opinion 1/17 and Its Themes: An Overview, in
Mads Andenas, Cristina Contartese, Luca Pantaleo and Tarjei Bekkedal (eds.), Opinion
1/17: Between European and International Perspectives, European Papers Vol. 6, 2021,
No 1, p. 622.

78) European Commission, ‘The Multilateral Investment Court Project’ (10 October 2018)
trade.ec.europa.eu; Negotiating Directives of the Council of the European Union for a
Convention Establishing a Multilateral Court for the Settlement of Investment Disputes
EU Doc 12981/17 ADD 1; Contartese/Andenas , 91| =% p. 622.

79) Opinion 1/17 cit. paras 7, 44, 108, 118; Contartese/Andenas, $19] =+, p. 622; Nikos
Lavranos, CJEU Opinion 1/17: Keeping International Investment Law and EU Law
Strictly Apart, koninklijke brill nv, leiden, 2020, p. 240.

80) Contartese/Andenas, $1¢ =%, p. 622.
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A % (international arbitration system), ©|&® FHAF A5 =
LZ(intra-EU BITS)E #F3AdHY FALHA v 24607 o
T}84),
20199 49 3049 H7HA 1179 A4 SollA FHddH IS FHA% A
Utk zEA BAFdER £o FAEANE Y FHATEKHEU
]

Treaties) Z18]x FHAG2 7]12A A (Charter of Fundamental Rights of

2 b
52 el AV oA sestdth fRATY

Azt Yol A 7S A 3
(EU primary law)@}e] gx]ej o st

=

A& o] FA FHAZY 44 W
AAZIEo 24 dste FHdd HEAY A& (autonomy of the EU
legal order)3>, dutd HF A7} FHAF-AAH] a8/ = (general

=
principle of equal treatment and the requirement of effectiveness)36), = H=

(5 77), p. 240.

i

81) Lavranos, &2] =

82) Lavranos, &9] =(F 77), p. 240.

83) CJEU Case C-284/16 Slowakische Republik v. Achmea BV ECLIEU:C:2018:158.
84) Lavranos, &2 =%(F 77), p. 241.

85) Opinion 1/17 cit paras 106-161.

86) Opinion 1/17 cit paras 162-188.
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NAS APHA FA) A A (right of access to an independent tribunal)89< A
Aokl Advk FHATHALS UM FHAFH Av =24 AA %
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87) Opinion 1/17 cit paras 189-244.

88) Cristina Contartese/Mads Andenas, %2 =%(5 75), p. 623.
89) Lavranos, &2 =%(F 77), p. 241.

90) Daiber, &9 =w(5 71), S. 598.

91) Daiber, o] =%&(5 71), 609, 613.
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1
Hpeh FHATe 712 @A i ALl # dwitd, 59 gde A

hud

A e =, AT s 2012, 783-810%.
_ Awaa aEaste] B - 8aA BU4e SRaA aad
WEAe Bk, WeEn A5Y, A%t WedTa 2014
1-38%.
_ R AuARs A B 4E, A A28, 3R 2005
381-460%.
L SE9RELs sEQuuane B Wshen 643, ARUsm W

2. Foled
Cristina Contartese/Mads Andenas, Opinion 1/17 and Its Themes: An
Overview, in Mads Andenas, Cristina Contartese, Luca Pantaleo and
Tarjei Bekkedal (eds.), Opinion 1/17: Between FEuropean and
International Perspectives, European Papers Vol. 6, 2021, No 1, pp.
621-630.
Johan Callewaert, The accession of th European Union to the European
Convention on Human Rights, Council of Europe 2014.
Juliane Kokott and Frank Hoffmeister, Opinion 2/94, Accession of the
Community to the European Convention for the Protection of Human
Rights and Fundamental Freedoms, The American Journal of
International Law , Oct., 1996, Vol. 90, No. 4 (Oct., Cambridge
University Press 1996), pp. 664-669.

Nikos Lavranos, CJEU Opinion 1/17: Keeping International Investment Law and

EU Law Strictly Apart, koninklijke brill nv, leiden, 2020, p

Tobias Lock, in Manuel Kellerbauer/Marcus Klamert/Jonathan Tomkin

(eds.)The EU Treaties and the Charter of Fundamental Rights: A

Commentary, Oxford University Press 2019, Article 6 TEU.
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Marten Breuer, ,Wasch mir den Pelz, aber mach mich nicht nass!“ Das zweite
Gutachten des EuGH zum EMRK-Beitritt der Europiischen Union,
EuR 2015, S. 330 ff.

Birgit Daiber, Neue Hiirden fiir den EU-Beitritt zur EMRK?, EuR 2021, S. 596 ff.

Bjorn P. Ebert, in: Meyer-Ladewig/Martin Nettesheim/Stefan von Raumer
(Hrsg.), EMRK, 5. Aufl, Baden-Baden 2023, EMRK Art. 36.

Hans-Peter Folz, in: Christoph Vedder/Wolff Heintschel von Heinegg (Hrsg.),
Europdisches Unionsrecht. EUV | AEUV |  Grundrechte-Charta,
Baden-Baden 2012, Art. 6.

Christoph Grabenwarter/Katharina Pabel, Europdische Menschenrechtskonvention.
7. Auflage 2021.

Andreas Haratsch, Die Solange-Rechtsprechung des Europiischen Gerichtshofs
fir Menschenrechte - Das Kooperationsverhiltnis zwischen EGMR
und EuGH -, ZasRV 66 (2006), S. 927 ff.

Hans D. Jarass, Charta der Grundrechte der Europdischen Union, 4. Aufl,
Miinchen 2021.

Christine Heer-Reilmann, StraBburg oder Luxemburg? - Der EGMR zum
Grundrechtsschutz bei Verordnungen der EG in der Rechtssache
Bosphoruszur Fussnote, NJW 2006, S. 192 ff.

Tilman Hoppe, in: Jiirgen Meyer/Sven Holscheidt (Hrsg.), Charta der
Grundrechte der Europidischen Union 5. Auflage, Baden-Baden 2019
Art. 53.

Thorsten Kingreen, in: Christian Callies/Matthias Ruffert (Hrsg.), EUV/AEUV
Kommentar, 6. Aufl., Miinchen 2022, EU-Vertrag(Lissabon) Art. 6.

Thorsten Kingreen, in: Christian Callies/Matthias Ruffert, EUV/AEUV, 6. Aufl,
Miinchen 2022, GRCh Art. 53.

Markus Ludwigs, Kooperativer Grundrechtsschutz zwischen EuGH, BVerfG und
EGMR, EuGRZ 2014, S. 273 ff.

Franz C. Mayer, Die Europdische Union als Rechtsgemeinschaft. Europiische
Integration und 70 Jahre NJW 2017, S. 3631 ff.

Jens Meyer-Ladewig/Denise Renger, in: Meyer-Ladewig/Martin Nettesheim/
Stefan von Raumer (Hrsg.), EMRK, 5. Aufl, Baden-Baden 2023, Art.
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36, Art. 59.

Christina Neier, Das Verhiltnis zwischen EMRK und EWR-Recht: Warum
nicht eine Vermutung fiir die Vermutung der Konventionskonformitit?
Zugleich eine Besprechung der Entscheidung des EGMR in der Rs.
Konkurrenten.no/Norwegen, EuR 2022, S. 213 ff.

Frank Schorkopf, in: Eberhard Grabitz/Meinhard Hilf/Martin Nettesheim, Das
Recht der EU, Werkstand: 80. EL August 2023, EUV Art. 6.
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[Abstract]

Coordination between needs Europe’s fundamental rights
protection system through the EU’s accession to the European
Convention on Human Rights and demand for recognition of
autonomy of the EU legal order and independent status of the

Court of Justice of the European Union

Park, Zin-Wan"

Article 6 of the Treaty on European Union (TEU) is a key regulation
regarding the application of the EU’s fundamental rights within the legal
order of the European Union (EU). Article 6, Paragraph 1 of the Treaty on
the European Union stipulates that the Charter of Fundamental Rights of the
European Union and the Treaty on the European Union have equal legal
value and the Charter of Fundamental Rights of the European Union is the
priority law of the European Union (EU). Through it primary law and the
fundamental rights in the Charter of Fundamental Rights are given the same
legal binding force as the European Union Treaty. Furthermore, Article 6,
Paragraph 2 of the Treaty on European Union stipulates that the European
Union will join the European Convention on Human Rights.

The European Union Court of Justice presented a clear position through its
Opionion 2/13 on the EU’s draft accession agreement to the European Convention
on Human Rights in 2014, ruled that this will not be realized because it is
against the european union laws. The Court of Justice of European Union
presented the autonomy of the European Union’s legal order and the maintenance
of the European Union Court’s independence in the interpretation of European
Union law as grounds for its opposition.

Will the EU’s accession to the European Convention on Human Rights be

the best solution for realizing mutual harmony and cooperation between the

* Prof. Kyungppok National University Law School
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EU’s Charter of Fundamental Rights system and the European Convention
on Human Rights system in protecting fundamental rights in Europe? The
completion of this solution will not be realized in the form of achieving
consistency and unity in the protection of fundamental rights in Europe through
the EU’s accession to the European Convention on Human Rights, but rather
through the European Union’s draft accession agreement in 2014 is only
possible through the establishment of legal arguments to supplement and
overcome the problems presented through Opionion 2/13 of the Court of
Justice of EU. The most important issue is how the demand for the integrity
of the European human rights protection system can be a complementary
argument for maintaining the autonomy of the European Union’s legal order
and the independence of the European Union Court in interpreting EU law.

In the Court of Justice of the European Union's recent opinion 1/17 on the
EU-Canada Comprehensive Economic and Trade Agreement (CETA), Birgit
Daiber questioned whether it created new obstacles to the EU’s accession
to the European Convention on Human Rights. Through its Opinion 1/17 of
30 April 2019, the Court of Justice of the European Union ruled that the
Investor-State Dispute Settlement Chapter (ISDS) European Union Treaty
and the European Union under this Agreement. A judgment was made on
whether it was consistent with the Charter of Fundamental Rights. With
regard to it, the opinion written by Yves Bot, the European Union Commissioner
General, and the evaluation by the European Union Court were judged to
be in accordance with the primary law of the European Union.

The EU-Canada Comprehensive Economic and Trade Agreement Investment
Court System (CETA Invest Court System (ICS)) was a preliminary step
toward the establishment of a multilateral investment court (MIC). Ensuring
the rule of law, transparency, independence, and fairness of investment
arbitration mechanisms have become the most important topics of discussion.
the Court of Justice of the European Union determines the constitutional
autonomy of the EU legal order, the general principle of equality, and the
order to maintain the effect of EU-competition law as criteria for reviewing
whether this Agreement is consistent with the priority laws of the European

Union (general principle of equal treatment and the requirement of effectiveness),
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it establishes the right of access to an independent tribunal to seek judicial relief.
In its evaluation report, the the Court of Justice of the European Union
reviewed the compatibility of the CETA Invest Court System (ICS) of the
EU-Canada Comprehensive Economic and Trade Agreement with the Treaty
on the European Union and the Charter of Fundamental Rights of the European
Union, ensuring not only legal and institutional aspects but also substantive
rights guarantees.

At the time when a request is submitted to the Court of the European Union
from Belgium for a decision on whether this Agreement is in violation of
the European Union Treaty pursuant to Article 281, Paragraph 11 of the Treaty
on the Functioning of the European Union (TFEU), the European Union
Negotiations were underway or some agreements were reached on the ISDS
mechanism, an investment dispute resolution system similar to the European
Union and Canada Comprehensive Economic and Trade Agreement (CETA)
model. At a time when many criticisms were being raised against this, the
European Union took a progressive stance and proposed a plan to establish
a Multilateral Investment Court (MIC). The EU-Canada Comprehensive
Economic and Trade Agreement Investment Court System (CETA Invest
Court System (ICS)) was a preliminary step toward the establishment of a
multilateral investment court (MIC). Ensuring the rule of law, transparency,
independence, and fairness of investment arbitration mechanisms have become
the most important topics of discussion.

In 2019 the European Court of Human Rights ruled the case law Konkurrenten.
No AS against Norway Application no.47341/15. For the first time, the Court
expressed its views on the European Economic Area (EEA) Agreement. The
European Court of Human Rights did not recognize that the position of the
previous Bosphorus decision was to be inherited with respect to European
Economic Area law. Considering that European border law and FEuropean
Union law are generally equivalent in content, this statement of the European
Court of Human Rights was surprising. At the same time, the European Court
of Human Rights opens up the possibility of indirectly reviewing EU law
through this decision. How can the European Court of Human Rights apply

the protection of fundamental rights under the European Convention on
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Human Rights to the constituent countries of the European Economic Area
established by the Agreement on the European Economic Area? In this regard,
the question first arises as to whether the presumption of conformity of
European Union law with the European Convention on Human Rights
(Vermutung der Konventionskonformitit) expressed in the Bosphorus decision
can be extended to European Economic Area law. The European Court of
Human Rights did not recognize the presumption of compliance with the
European Convention on Human Rights in the Bosphorus decision in the

Konkurrenten. No AS against Norway Case.

Keywords : The European Union's accession to the European Convention on
Human Rights, Article 6 (1) of the Treaty of the European Union,
Article 6 (2) of the Treaty of the European Union, and the
EU-Canada Comprehensive Economic and Trade Agreement of the
Court of Justice of the European Union. (CETA)), the 2019 case law
of the European Court of Human Rights in Konkurrenten. No AS
against Norway



