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[Abstract]

A Study on the Modernization of Danger-Prevention and

Danger—Precaution in German Police— und Order—Administrative Law

Lee, Kee-Chun”

Although the Korean police law system has been developed by accepting
the Japanese model, in recent 20 ~ 30 years, domestic scholars have been
studying the German police law, which is a model of the continental police
law, and have accepted it according to our police law system. In this process,
especially in the process of our police law, there are difficulties in establishing
the legal system. As a general police law, it is necessary to decide whether
to maintain the concept of material police and whether to maintain the principle
of police—negativism, the concept of danger or risk in the police order system,
the concept of apparent danger and danger—suspicion, and the legal grounds
and limitations of measure for investigating danger. In the past, in the era
of traditional danger-prevention law, danger and responsibility debates have
been progressively pursued in accordance with the principle of passive danger
-prevention and the principle of police negativism. However, with the
development of technology in the latter half of the 20th century, countermeasures
have been developed in proportion to large - scale organized crime and
terrorist threat. So the danger—precaution—theory came to power. In such a
situation, the police law has become increasingly subjective as it moves away
from its original objective nature, and its basis is the principle of effectiveness
of the danger-prevention law. According to this subjective tendency, the
concept of the material police concept and the principle of the police
negativism began to be criticized, and the perceptual concepts such as the
appearance of the danger, the suspicion, and the check of the danger have
been recognized as legitimate devices and become theoretically politicized.

Also, in relation to the responsibility of the police law, this tendency of

* Professor, Dr. iur. Pusan Univ., School of Law
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subjectivity is not different so that the citizens should still be understood
objectively, and the police authorities are subject to the subjective exclusion
of immunity or illegal risk. In addition to this subjective tendency, the principle
of effectiveness is also important. However, there is an opinion that the danger
—prevention law is objectively understood according to the principle of justice,
idea on fundamental rights in the Constitution, proportion—principle based on
rule of law. According to these, the concept of appearance and suspicion of
danger are legal concepts to pass the risk of uncertainty to citizens, and it
can not be regarded as lawful in proportionality principle. However, it is said
that there is no problem because there is a possibility of immunity through
the principle of proportionality or the possibility of expectation of the number
in the responsibility of criminal responsibility of criminal police officers. In
conclusion, objective theorie on danger—concept is ideal, considering probabilities

—concept, danger themselves, and the performance of police duties in the field.

Keywords : prevention of danger, precaution of danger, concept of danger,
subjektivization of danger-concept, objektivization, appearance of
danger, suspicion of danger, prevention—nation, measure for
investigating danger



