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[Abstract]

The Positive Role of the Court to Promote and Revitalize

Reconciliation in Civil Litigation”

Kwon, Hyuk-Jae™

Reconciliation in civil litigation can be called Alternative Dispute Resolution
(ADR) in which a judge plays a role as an arbitrator from the viewpoint of
the process of resolving disputes. In trying to draw out resolution in litigation,
the court, which has a reconciliation proposal in its mind, provides a process
for explanation and discussion with the parties to a suit or litigation
representatives. As the judge, as a representative of public interests, would
not hesitate to play a role as a guardian seeking to embody the spirit of
the contemporary law in a concrete case, it is generally likely that the level
of the judge's authority and participation is extremely high in drawing out
the conclusion of reconciliation in litigation. The positive intervention of the
court can be seen as an integral part in this model. As a result, this model
should be required to safeguard the due process (procedure-guaranteeing)
principle for the parties to a suit to the maximum level, considering that
this model is not compatible with the original nature of the reconciliation
system. The negative thoughts against the positive actions by the court to
promote reconciliation in litigation are nothing but the preoccupation with
the stereotype that even reconciliation in litigation should be reached by free
agreement by the parties to a suit alone. The concrete legal standards can
be drawn out as a consequence through the legal proceedings on the basis
of disputed elements in the process of reaching a final agreement through
mutual communication between the parties to a suit. Both judgment and
reconciliation have an aspect of the formation of legal standards. The only

difference between them is that the formation of legal standards by

* This research was supported by Kyungpook National University Bokhyeon Research
Fund, 2017.
#*% Professor of Kyungpook National University Law School
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reconciliation is relatively more flexible. Reconciliation could be reached as
a result of oral proceedings held between the conflicting parties in the legal
proceedings, or any conclusion can be reached only after the court issues a
ruling in some cases. They are identical to each other in that they are a
kind of law-forming process through the legal proceedings. Owing to these
characteristics, it is necessary that the court should establish a variety of
aid measures, implement them and at the same time put some restrictions
on the parties to a suit beyond existing practices that the court approves of
the autonomous agreement on disputes between individuals and makes their
agreement go into effect. The adjudication reconciliation of Japanese civil
procedure law can be seen as a system which can be properly used for
both the following cases: cases in which although the two sides have fulfilled
their responsibilities for arguing and proving their positions, they want to
leave concrete reconciliation to the court since both sides don’t want to see
their disputes settled by the court's black-and-while ruling; and cases in
which although the two sides have fiercely carried out legal battles after
selecting their own litigation representatives, its consequences cannot be
predicted. In exercising discretion to recommend reconciliation of the Korean
Civil Procedure Act, whose system is extremely similar to that of adjudication
reconciliation of Japanese civil procedure law, it is necessary that the court
should listen to the parties to a suit and introduce a system in which the
two sides are required to vow in advance to accept the decision to recommend

reconciliation by the court.
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