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1114f.

7) Pamela Koch, ,Lafontaine und Maddie“ Die Grenzen der Satire im Spannungsfeld
zwischen Meinungsfreiheit, allgemeinem Personlichkeitsrecht und kommerzieller
Kommunikation Universitiat der Bundeswehr, Neubiberg WRP 2009, S. 11.

8) Gabriele Rittig, , Komik vor Gericht® Podiumsdiskussion wahrend der 2 Marburger
Komiktage in: Was kostet der Spall wie Sttat und Biirger die Satire bekampfen.
Marburg 1997, S. 118f.

9) Bernhard Woschek, ,,Zur Witzigkeit von Karikaturen®, Duisburg 1991, S. 16.

10) Wiirtenberger(Z+5+ 6), S. 1115.

11) Birgit Kneip, ,Zwischen Angriff und Verteidigung: Satirische Schreibweise in der
deutschen Erzahl- und Literaturprosa 1945- 1975“, Frankfurt/Berlin 1993, S. 2.
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Grenzen einer Kunstform Schriften zum offentlichen Recht Band 1119, S. 25.
21) Woschek(Zt= 9), S. 17.

19) Jorg Schonert, ,Roman und Satire im 18 Jahrhundert® Stuttgart, 1969, S. 10.
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23) Philip Thomson, ,Funktion des Grotesken“ : Das Groteske in der Dichtung Darmstadt,
1980 S. 103
4) Koch(Zt== 7), S. 11.
5) Thomson( t+ 23), S. 103
6) Koch(Z}5= 7), S. 12.
27) Gounalakis(Z}= 20), S. 811.
3) Gounalakis(ZF 20), S. 809, 811.
9) RGSt 62, 183 ff; Gartner(Z5= 18), S. 31.
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37) Dreier GG KO - Helmuth Schulze - Fielitz, Art. 51 Rn 86.

38) BVerfGE 95, 28/359); Dreier GG KO - Helmuth Schulze - Fielitz, Art.5 I Rn 90.

39) Hans Jarass, Bodo Pieroth, Grundgesetz fiir die Bundesrepublik Deutschland
Kommentar 4. Auflage, Miinchen 1997, Art5 Rn 22.

40) Vgl. BverfGE 2, 271 (278f.); Sodan GG KO - Art5 Rn 17.

41) BverfGE 117, 244, (259).; Sodan GG KO - Art5 I Rn 18.

42) Dreier GG KO - Helmuth Schulze - Fielitz, Art5 I Rn 91.

43) Dreier GG KO - Helmuth Schulze - Fielitz, Art5 I Rn 91.
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44) BVerfGE 86, 1ff. — Titanic; BVerfG, NJW 2001 S. 3613ff. - Biirgermeisterwahl.

45) Dreier GG KO - Helmuth Schulze - Fielitz, Art.5 I Rn 89.

46) BVerfG, NJW 2001, S. 3613 - Biirgermeisterwahl(‘A]774}7’); Heller/ Goldbeck
ZUM 2008 S. 629.

47) Sophie-Charlotte Lenski, Personenbezogene Massenkommunikation als
verfassungsrechtliches Problem“ Das allgemeine Personlichkeitsrecht in Konflikt mit
Medien, Kunst und Wissenschaft, S. 63.

48) Anika Dorthe Luch, Verfassungs—- und Verwaltungsrecht unter dem Grundgesetz Das
Medienpersonlichkeitsrecht- Schranke der | vierten Gewalt® S. 227.

49) Paschke, Medienrecht 3. Auflage, § 4 Rn 205.

50) Maunz/Diirig GG KO - Herzog,Art5 I, II Rn 134.
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51) BVerfGE 85, 1 (12) - ,Bayer Aktionare“; Papier/ Kronke - Grundrechte S. 124.
52) BVerfGE 85, 1 (12) - ,Bayer Aktionare“; Papier/ Kronke - Grundrechte S. 124.
53) BVerfGE 86, 1ff. — Titanic; BVerfG, NJW 2001S.3613 ff. - Biirgermeisterwahl.
54) Jarass/Pieroth GG KO Art. 5 Rn 2.

55) BVerfGE 90, 241 (247); Papier/Krénke - Grundrechte, S. 118.

56) BVerfGE 61, 1 (8); Luch, Das Medienpersonlichkeitsrecht S. 233.

57) BVerfGE 93, 266 (289) - Soldaten sind Morder.
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[Abstract]

Satire and Constitution : Jurisprudence of the Federal

Constitutional Court of Germany and its lesson for Korea

Lee, Seok—Min"

As a concept recognized by the Federal Constitutional Court of
Germany(FCCQG), satire, and caricature as one type of satire, can be
explained by three characteristics: @ indirectness @ critical ridicule on idée
recue (generally held opinion) and @ aesthetic portrayal. Satire and caricature
are protected by the freedom of expression of opinions (Article 5, Paragraph
1, Sentence 1 of the Basic Law). It would be natural to see satire as
belonging to the freedom of press (Article 5, Paragraph 1, Sentence 2 of the
Basic Act) when it depends on the form of the publication. However, the
decision of the Federal Constitutional Court shows that these are basically
protected by the freedom of expression of opinion (the Sentence 1). Satire
may also be an art (Article 5, Paragraph 3 of the Basic Law). The freedom
of art of the German Basic Law is a provision without individual legal
reservations, so if the satire corresponds to art, it is in principle protected
more strongly.

Before the normative assessment of the satire itself, the satire expression
can be (and needs to be) interpreted precisely through the “stripping of the
appearance”. In Germany, for example, there was a case in which a satirical
cartoon was not classified as profanity or insult to a religious group because
the expression of opinion expressed an intellectual approach to serious
discussion. The legal limitations on this “appearance” have changed, and have
often been extended, due to changes in socio—ethical thinking in Germany.

In examining the actual cases, this study focused on cases of religious
groups and religious people rather than cases of politicians and public

officials. As for the types of satire expressions that are in conflict with the

* Senior Research Officer, Constitutional Research Institute, Constitution Court of Korea
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interests of third parties(for example other individuals), things such as
“destruction of religious feelings” or “defamation of character which is based
on the religious affiliation of the believers” is not yet recognized in Germany.
According to the jurisprudence of FCCG and the legal system of Germany,
the limitation of expressing a satirical opinion on a religion can only be
approved in extreme cases by the components of the insult and the
conditions of the Federal Constitutional Court has established in that respect.
In contrast, in a case of slander against a profession of faith itself, it can be
confirmed that it is prohibited by law in Article 166 of the German Criminal
Code. This is a legal boundary for freedom of press under Article 5 of the
Basic Law as well as a general provision of an Act of Parliament. Also,
according to the judgments of the judicature of Germany, this provision is
closely related to the guarantee of freedom of faith under Article 4 of the
Basic Law. This was exemplified in the case of “Birth of Jesus” and
“Witchcraft in Poncho”.

From the discussions at the Federal Constitutional Court in Germany, we
could get some implications for dealing with issues on the satire and
caricatures, in regard to interpretation and practice of constitutional law in

Korea.
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