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[Abstract]

A Case Study on Title Trust

Lee, Ho-Haeng”

The current Act on the Registration of Real Estate Under Actual
Titleholder's Name(hereinafter ‘the Act’) presents problems in the theoretical
and practical aspects because i) it lacks the legal and theoretical review
of the legal nature of the title trust agreement, and ii) attempts to regulate
both internal and external problems. In particular, the issue of the title trust
agreement concluded between the title truster and the title trustee (internal
relationship) and the issue of whether the sales contract with the seller is
valid (in the Trilateral Registered Trust and the Contractual Title Trust)
(external relationship), Despite being unable to be discussed in the plane, it
seems that various problems arise by including and regulating this in one
category of title trust.

What the Act prohibits is a title trust agreement and a change in real
estate due to it (ie, a title trust), and a sale contract with the seller is not
subject to the ban.

Thus, as long as the sale contract in the Trilateral Registered Trust is
considered valid, the seller’s transfer registration to the title trustee should
be regarded as valid due to changes in real estate.

In the Contractual Title Trust, if the seller is 1) willing to assign the
legal effect to the title trustee and does not know the existence of the title
trust agreement, ii) willing to assign the legal effect to the title trustee, but
he know the existence of the title trust agreement, iii) willing to attribute
the legal effect to the title truster and know the existence of the title trust

agreement, cases should be reviewed separately.

Keywords : title trust, title trust agreement, title trust registration, Type of title
trust, Right to claim unfair returns
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