BROfsm weleine rHeken,
69T (2020.04) 287~316H.
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Vol.69 (Apr 2020) pp.287~316.
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1) Report of the Study Group of the International Law Commission, Fragmentation of
International Law: Dificulties Arising from the Diversification and Expansion of
International Law; 58th Session, 1 May-9 June and 3 July-11 August 2006, UN Doc.
A/CN.4/L.682, 13 April 2006 (“ILC Fragmentation Report”), para. 326.

2) Ibid, para. 327 (“informal hierarchy in international law”).
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S el A ABALC) =7EA S 2okt Ald8E R AlS4Zel el A
stk o2 &8l A Tolad FAe WA 2AE S diAlA oo
dAE qtAsta flow, AMEs 2P oR ojwd, AAH sl tex
Z|(countermeasure) & &% A oo ZFdq TheAde =ALHA dolF

=l

AeS wilty. o}2#, ICJe Palestine Wall A% A3 Congo v
Uganda A1 Bruno Simma A|#¥e] 7WE A, 183l Belgium v. Senegal
A4 o] A48% L A54F B A 2o tha] Lo}

L SAYe A 7 Res

Aeqor SAEE =7k FAH A - oF #AE Jhtes FARA
TF&slktt. ICJE Reparations AP0l A “=A| o] F 7} o] H o] XA ¥ o]
FARARO] 1 EBold B FHAS AV|E & Adop’a st SAHY A
SO A E AR AIFLE dAA A RAYS B3 ’8}91E‘r.3> o]
7t T2 H7be A AAS BE e TAHd 5

e Fegdn Oﬂ 71Wkste] = 7F of = 7hE kA o
, A F e b Aol 2AE Y, Bl o F
w7h= ‘HL?P FAHA AkaA Zkste] ApE A
AL F4E F A}k 712H o2 Ao Ads F4E F dvkE A

= A7 (standing)' ] EAE v, ol FAH
B ”‘@o}b AP zRE Gydt ICJx 2e HA=R AFsgEd

r1r

° M

r&z r.?L'

DoV £ o ol _VE %O,
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N
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Barcelona Traction AV BZAEFANA ABAFEE= “wrld e [HE]sES 2AA
= AL "7l A &etal [2ed AR S| Aol A, AEle &4
TE BEAo|t et FAEHA ‘e Hele] A Ares I

3) Reparation for injuries suflered in the service of the United Nations, Advisory
Opinion: I.CJ. Reports 1949 pp. 181-182 (“only the party to whom an international
obligation is due can bring a claim in respect of its breach.”).

4) Santiago Villalpando, “The Legal Dimension of the International Community: How
Community Interests Are Protected in International Law”, European Journal of
International Law; Vol. 21, No. 2 (2010), p. 400, note 58.
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ity edd, e wrlFAS AR st dEA Al @Al oA e

SR Ae - RE FAH B sl ke FARY e PR
B4 okl WO el QY Aol o= ATE AN AE 2
2 A7k sl A o opFRRE EEE Y 4 frks FAY o

FARA ] FAH N REA ] FAF APl ATkD
2. PAF O FB: FAZEA AN 5

ofvl 194171] F7k, 9, B Bo] AES BRYW WUFF] A
el Qojyk A18 Qo7 o) (solidarism) SFshi= A AFE 6] o)
AGH AARE AT AJES o ke FANNE FTEAZ wa 24T
o olge A Aol vk shwA, 53 MY E AwA olf

= o =
g Agols Bl dig A s Jige] d&Hnta FEstY o] g

Fo

5) Barcelona Traction, Light and Power Company, Limited Judgment, I.C.J. Reports
1970 (“Barcelona Traction Judgment”), para. 36 (“it is the existence or absence of a
right, belonging to Belgium and recognized as such by international law, which is
decisive for the problem of Belgium’s capacity.”).

6) Prosper Weil, “Towards Relative Normativity in International Law?”, American Journal
of International Law; Vol. 77, Issue 3 (1983), p. 431 (P.M. Dupuy <!-&).

7) Ibid, p. 431 (“it is up to each state to protect its own rights; it is up to none to
champion the rights of others.”). = A &AQ] WA 7| EE22 tpapzefe] Ao % w3k
kA Q] SAtES ‘Ut FEE9 £S5 (bundles of hilateral obligations)” &9 Z AL
ARESEA TS oo SR A - o BAY JAFoeR Mdweth James
Crawford, “Responsibility for Breaches of Communitarian Norms: An Appraisal of Article
48 of the ILC Articles on Responsibility of States for Internationally Wrongful Acts”, in
Ulrich Fastenrath et al. (eds.), From Bilateralism to Community Interest: Essays In
Honour of Judge Bruno Simma (Oxford: Oxford University Press, 2011), p. 226. t}Al%
okolgtE §olE AHHOR ALEIAE FUAT FATAAY FAA JEEAS “YAH
ME7A 9] (web of bilateral legal relationship)”o]gtal £33 4=, Villalpando, supra
note 4, p. 400. 3 Rosalyn Higgins= =AH-2 “F&4 Hzle}l oF9] Fudt (vast
web of reciprocal rights and duties)’& &3 2&dttn 3}l Rosalyn Higgins, “The
International Court and South West Africa”, International Affairs, Vol. 42, No. 4 (1966),
p. 591. PFR7IA 2, Karl Zemanek, “New Trends in the Enforcement of erga omnes
Obligations”, Max Planck Yearbook of United Nations Law; Vol. 4 (2000), p. 8 (c}A}zoF
o] 4% JAH oldF2E st A 1Y) Fx

8) Stephen C. Neff, Justice Among Nations: A History of International Law (Cambridge:
Harvard University Press, 2014), p. 294 (“community-oriented worldview”).

9) Ibid, pp. 294-297. AR, AS| A9 stk Elael digk M Ee 9 A948S
olAsla e E3| ‘9l 7H4d(humanitarian intervention)< /WEZ7H7F @502
A= e FH oz Aol stvta FFst vl Thid, pp. 296-297.
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S BE QRE FHA0R 99d £y 2 84 FEAS PSR 9
FAA olojo] ztwte] F@nrk $Asol Frha SrhiD o] F AFAYF
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BAE Al e Fobe oldu @ e
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: = o8y WrbEe AReAE ¢
et ARA A EAZL FEA F FATEAY /A okd 457
N Aolin ot 1962d Slola FAW obAHueld WAA St

Humphrey Waldock—% Fageas JdA=EEH, 2= AT o]7]Fed 7|k
g FAAAE FHE ‘2ASGE FATEA AFE F R H7h
Zols dojid ZAATE PAe FeAS AAd 1921 A A AV A
2(PCIDY AHE 7 &8sk

3. @7k Adelelg dof FATEA o] oIy
PR FATEA Ndel FHL J1E AW @ FARAL T2l

HogxpA AEA vt R HE o ol&S on|gt). 1648 Y AEFE o} A
A olF FAWE 3o JE WolMe] s wke] S wied e

10) 7bid, p. 293.

11) Ibid, p. 296 (“[ER.N. Arntz] insisted that the rights and interests of human society
as a whole should take precedence over the sovereign rights of individual states
[---17).

Ihid, p. 374. A3 A F2] A9 H Nicolas Politiss 3, %7145, =719 244 A
g @ ZrpelAdS RostE H7tA Yolzkom, Georges Scelle FA|AME 9 7]E LA
EPH = J7b7t obd Adelgtar =AY Thid, pp. 275-276.

13) Bruno Simma, “From Bilateralism to Community Interest in International Law”,
Recueil des Cours de I'’Academie de Droit International 250 (1994-VI).

Crawford, supra note 7, p. 226.

TAFEAY ol Ade digk FUlsAle] AFE, AAE, “FATEA ol A3
of thet =7tAQle] 37 TaAHers| =%, A63d, A4S (2018), pp. 159-165;, AF-Zh,
“SAFEA L HAY fale] 9&7 TelEwsl, A10W, A2% (2016), pp. 231-238;, AA
4, “%Zﬂ‘ﬂg] A3l =9 figh °‘I’—?L" P A9 8t 8] =55, AS8H, Al43 (2013), pp.
73- 97' “%ﬂlk}ilﬂl/ﬂ AT ESANZ A EAA ] AA Wl FEamT T
=AY ] , A6, Al4% (2011), pp. 147-158.

12

~

14
15
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o] ddjA EFoldhe EY folA BHEUT. =7F FE3re] A= AEA
o] F7IE FE2 Aot FAHe st Zharo] oS
Hoskes Ao WHes 71, Z= wietd 3 dAr =t 45 A
NS AFstes Aol JFHATED dE 5o, 18-19417] =9 H=3 22
Tl oIzt wee J=ol ol Fas X2 AE Fo9o FFHold
= Z4ke] el B E 9% Ao, 1 A4Ae dAEHE Zd= A
A BHute MEols g Aol spA|wh 2047] TN ‘wAlTE
A ANFe BAAH 54 zhare] sfEF olo) oo #AIdPS EFa] 9
T AA Y oFE HojA ‘FF ALY o] (community interest) & $I3] F
gafofof & A 52 oo Him ojojr}. offol A o]g Ak W=
st Al 7FA] Abelel s Ay Aot

7F 20M71 % AaeHE RExe 9 PCIJel Wimbledon 372
7hsre) Apuolelo] o =AFEAS oleld] J)wkg FAM A @ 1 A
AH Aol daA = ofml 20417 Zubelw wl AdE %S 4 ok 1)
3 E= oIl oju] 457 ol4o] EAHE FASHAG, =)
9 g, 191949 o]F fol
ot whER adF Awe] oleld]
e © < S8l PCIl 2% A7E & A 39
v, 58 1 %At g A4WE wExore] Rapo] opd ASdE 1Y
3 Aee AL
st PCIJ& 19233 Wimbledon A A 4=, Zax olgg] 2 g9
5o @ &A7]E WolSATi) o AFAA HE olEe YRS £
o AQed HoeAd £Aw A7 &l o YA, PClE BE =717}
Fejo] 442 oy Qeets GEHon A AHES 98 AT
A2 WAGEA F vehe] B Welw 9n44e JAAEAnD B

A
(]

=

o

[e3

16) Villalpando, supra note 4, p. 390.

17) Ibid.

18) Ibid, note 10.

19) Neff, supra note 8 p. 289.

20) South West Affica, Second Phase, Judgment, I.C.J. Reports 1966, Dissenting Opinion
of Judge Jessup, pp. 377-378.

21) Case of S.S. Wimbledon, PCI] Series A. No. 1 (1923).

22) Ibid, p. 28.

23) Ibid, p. 20.



A

293
A\

[e]
[e}

4 Arerol

E

=1

g AEH FAYA
b o

]
ZS|

e Aa

14

1l

A e STIAYY AT Fuat oY R / 2
[e}

e

TC

s

1923 PCIJ+=

[e)

L

2
—~_
o

i

T
.6&

ot
o)

ol

Ol A [--] HA"W)o A AEAE 194843

A o] t}."24)

ok

e

=

S AEA ] T

Lh 1948 Al =Afo]

al

o

aAel e

SRS N

15
=

o] el e

7_11—

F ok
(common interest)’ S 9

=

A=A

B
=

AR Al

[e)

R

o] Zokol A FAp

A

3

i =7}

I

of el th&

ok

e

=

“[A ALl

A1 Afol

o

ol

0

o)
Ho

.

0

T
)

=3

or

2|

Joll <=

4

A 22

L

.

7 Agiolg

A5 937 Apo]e]

= oj7)Eold & gir

Tt

TC

s

o
ojn
5%

—_—

Yokt AAR

3 A Aol e

19484 12

b

9
[e=]
=

3

=
=
O

=7}
.

AFAL
T AH e’

=
p—

ol
olt}. o

=

=

gamel e

o= A el o sk A

L
.

FAFEAR 7HA o)
o ol Avd R A3 dEeA ] HE

1

o,
H

il

9
yl

9/]

=
=

o
=

=

beA] ARl

No. 4 (1923), p. 24.
25) Reservations to the Convention on (Genocide, Advisory Opinion' 1.C.J. Reports 1951,

p. 23.

26) Ibid.
27) Ibid.

;3]

[e]
24) Nationality Decrees Issued in Tunis and Morocco, Advisory Opinion, PCI] Series B.
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AN TN RE BEY o) F TAFEAY ole)'s] wol3]
H aL

ol=Bl HAE = =AIEstel b, ddRE, {FRT B oofys Wl
< A8 HAar el

o},
9, 2%, 2w =924 5o FAH FEA £4)
g SAFEA QA WS AgatA A

ol 1958 ol A 93] B
Frall Absh7l P E=A A o] st b gk
NA FAFAEREYH IATESA Al dag 39 ‘?é
195811 Zokwl o] 3 %%Eﬂx}%}?ﬂ Fitzmaurice®] #1374 ®.
A ATkar G 7Rk 28 o] WA= vapxofel] dojA JE
= ‘%iﬂ%@,(interdependent)’ o F 9} ‘A4H(integral) o|FZE TFEIIAA,
olelgh F 7}A ofFF sty o]4fo] EFHE vhARxofel] ¢jwh
AL AAEFETE2Y Fitzmaurice® ©] ¥ 7FA 9F-E
—4 2] (a more absolute type of obligation)”#txL XA
o Aol FapA, A oo} TS0 o] HaixeA S o
o= EF =7pE O]:X]“T-/]E ol wAlgsA < o]
= Mder Ao dnt HsoEA oF= o
SR xofl A 1 gE = -’F A=, oy g 449
Abare] o) o]dle ofE} BE GAlE ] o) oldi} A%
ow Mg oEA T3 F 3 GAb=mo] ofLold e oE
ojffole)-S Fougt oz wrEo] WAL s, H4H
A oorrne o doil 445 Ze erA 48
& R AH ZFFAITY Y= ofEt A=Y o]Fo]3
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28) International Law Commission, Third Report by G. G. Fitzmaurice, Special Rapporteur,
Yearbook of the International Law Commission 1958, Vol. II, UN. Doc.
A/CN.4/Ser.A/1958/Add.1 (“ILC Fitzmaurice Report”), pp. 27-28 (“Article 19" #%);
Crawford, supra note 7, p. 227, ILC Fragmentation Report, supra note 1, para. 385.

9) ILC Fitzmaurice Report, supra note 28, pp. 27-28 (“Article 197 A4 %),
0) Ibid., p. 44, para. 91.

31) Ibid.

32) Ibid.

33) Ibid.
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34) sAIRE o] WEol A ERln uxte] FH #AAL ouiA g 2 d okl AR HE
A7t odl AQA ] RS FAT Hovt vk SR uRE ok TR A
o dojA, FZEA oF T A5 R E ¥ v 24S 18T AHZF9 9
TE5 XSt A Fe ok AYA tEA Hslof st A EHEH AR E o]
th &, olgg 7 UHA T/ FE X v 2 FESIE UE e K
22 2 Fio glges A OIE} LC Fitzmaurice Report, supra note 28, p. 44, paras.
92-93. ILCE Z= o] A4, & d3oed oF re F44 gFE x3ste 2940 5
E3le 5 2o B —5’:11]% oFt xoke]l mE FAVE ofd FrFAAdR e gYo

2 971712 ZAAsAt} International Law Commission, Yearbook of the International
Law Commission 1966, Vol. II, UN. Doc. A/CN.4/Ser.A/1966/Add.1, p. 216, para. 8.
ofg] TV. 3. W ¥ IV. 3. of A H=x

‘Standing’ 7W‘doll thsiA+=, Christian J. Tams, Enforcing Obligations Erga Omnes in
International Law (Cambridge: Cambridge University Press, 2005), pp. 25-40.

W W
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A AL oleje SN A Aol AWA FAS wolzth 5
3, ol tAlA o e Ewett Axd WEEdE FAWe 2W Fu
Z

o2 oujE Z=th
2. thAlA o] = Al Ae?

AP Rl skl (toward all)olgb= onl o] ‘tA A (erga omnes) o=
A ‘A Aa Wofol EAE = Barcelona Traction 7 7 thAA
ol JHd b= RS wete A olm] ARGH AL AL 2T oH|E ATk

|5 Aqrk3D o] Ag ‘A AolekE Rl 5 ] A& B
o =t Aol Soje A Zofolut wE o] A3Atel] Wik el
Aol =, 1970@ Barcelona Traction 72 o] % ‘=AW o] 73 Hofo|

|57 AZEHAJALR dF 5o, F2 FAxFS T3 dAHH= F7RE A
AGFL sl F FAbS ooyt HMAA BE w7kE el L g4 &2y
= F4E 5 3, wepA o= tiAlA AAS etk 2ed A=, 1928
Island of Palmas % A&7 Max HuberA| ¢ JEFA a3 34

sto] “thAl 4 (erga omnes)"eh= &1 ARESFATEN EF, FHAY, BFA
7(:)] 7

A, AALA, 949, 34 Fo FAek Bkl ‘AAH A Al (objective
regime) & A Hste] AL o]9le] BE IUbEAE BHE T sk X9k
B BAMAE YA golgts B AR E o grhA0) H] =g _ﬂaloﬂ/ﬂ
TG ABE L ATl JAT R AI} BE FAILIE FEE

) ‘TAA olgke Efﬁ_oﬂ EHffJ Ave Bhd A “SAIYA oiAA o F gate] digk IC] Al
2ol duAA” Tgolwel; #1194, A|3E (2018), pp. 112-114.

38) Christian J. Tams and Antonios Tzanakopoulos, “Barcelona Traction at 40: The IC] as
an Agent of Legal Development”, Leiden Journal of International Law; Vol. 23, Issue
4 (2010), pp. 791-2.

39) United States of America v. The Netherlands, The Island of Palmas Case, Award of
the Tribunal, Permanent Court of Arbitration, 4 April 1928, p. 10.

40) Z“%Oﬂ Az gl AR AAE F2 194716 AAEAJ=d, A= o A
o] F&3xo A =eo] . 1964 ILCO FoFyol #3F S¥r uvtoldd Sir
Humphrey Waldock-2 ‘A4 AA'E ZoFy Fokol ¥ 2o A & AL
st o, Adi=e] gl oA AwA AA JNde HEsEE AR ILCE Ax
o] Alte AgekA vt ‘ABH AA Adel gt AL, Carlos Fernandez de
Casadevante Romani, “Objective Regime”, Max Planck Encyclopedias of Public
International Law (Oxford: Oxford University Press, 2015), https://opil.ouplaw.com (%
T4 2020. 3. 23).
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Sk bl e, A B RS AR 9%k okl R, metd A
3ol Al welsh AR elsh] @i o) BBk Aol e

ol
Z37h Qi OAA SRshs Fag ol Z, o@ Sk o@ Aol
Hebd Aol g wel sk Byt A, o =
A 1 AT AU A8
ol AL xpwsirt42) o]z3 A
East Timor &#7F “tiAl4 Az
i ST ZRkE Fd2 5A
31, East Timor AP A & ‘AA A #sk A4 o ges T3S AFE3
of gtt}, o] FHWHoA, IC]7F 2019 Chagos Az A& oA “2;
of Wg & AlA oFolt’ ek o5 AREE A& bdalaee dolet
3 sz

N1

3. South West Africa &7A: s AHA; el hdo] Fol

‘TATEAL o] ol Aol FA HAIE e FlA BALNTT He
o7 AAWe AL oyt 2 thEAQA o7t 19661 ICJe South West
Africa A0k o] ARE o E] ujole} golHglolrt Hola o] 919lE A
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Reports 2006, paras. 64 and 125. Erika de Wet& Z3t¥olgtn sto (1) #&d #d



& g9 6 E‘%‘%}-E—ICJ

V. fal TAMAN T zAFAY A o

L ILC =7FAQ] &1 A48x: )4ads &3 43

19703 ICJe| Barcelona Traction $t7Ao|A A& WAIHoZE QAHA hAA
ool a2 2001 F 4l SAHALIALO)S] ‘wAH B A =7hA
9] A Z<SHDraft Articles on Responsibility of States for Internationally
Wrongful Acts, o8t ILC = 7F Y] 1 2QF) A48zl A=A S5 Fd
I Ed W&ol o= AR BES Z2EF7] AFSATHSD gntt R o] Al48%
7b Eake vk Al el dEide BE S7bF O BEeh EF #e

Mele ZhAw, mhebd o gukel MAE Atolt BE H7bE WA AxE
B AurRe) AQe F4T A9 Z AnAAL vk ol &, AR
= AR Aot ol ARA ALE FAHL Ak ABE AYA A% A
BIHEE o 2% AR FALF UFT St Ak Wt o] £Fol
97 FAAGPN AT T Yo X o] FHoz okgd et A
2 Azadr. AW, F¥ FAARe TdF Felrt 199ee BelFR
stk AR TS AFe) Aolelst Mo Fyo] gl A, FAM
4, 874 5 FAA Foo] #HaAH Aol oA BEEL Azse 5 1 g
32 9% 94 AR wE Aol S AFF BES wolFa Yrke

A, () #EE ¥ R, 283 (i) FAWEAY HEE Ho4ds 4 glda %
3t} de Wet, supra note 65, p. 17. 33 ICJ= 20123 Germany vs. Italy AFAA 7
Ftwd fitel st A7 AHA YLlet BHESME FAUEAY FHL A
A Fevta #AEAT o] Ao gk /2, Chiméne Keitner, “Germany v. Italy:
The International Court of Justice Affirms Principles of State Immunity”, ASIL
Insights, Vol. 16, Issue 5 (2012) #%.

67) Report of the International Law Commission on the work of its Fifty-third session, 23
April-1 June and 2 July - 10 August 2001, Official Records of the General Assembly,
Fifty—sixth session, Supplement No. 10, U.N. Doc. A/56/10, chp.IV.E.1.

68) #A ol fF FUE FOo AAXFY AAIF X3 i B FEE 53 UE AT



304 Wsk=a A697 (2020. 04)

ILC =7FA Q) A& AREDFL v} o] FA gt

‘L dalFol ohd #7b: T A9 [] BEe] 42 6% A
g g

O

39
SRR }o%ﬂ S 98 5 da} xﬂ
2 QAT EA, B2 AHA IHE YA 2

o
dAol (@F Ex= )l 3 45 oF
i 1

ﬂJ{E_HJ
3
=

erga omnes partes) I’th %01?-_, 113]-1_’— )?—E} del oFE ‘diAlA 9T
(obligation erga omnes) 2t &o1Z FiE-8to] A A gt

AA e A eolu AleAtel =g e o %
o, (b)e] ‘hhAA e FAAFHY T o
Al A48z (D) &l A% A9 A& HAAA W&
Aed, S A&t 7t fFHART ] FAHAL e T,

=, A4, “IFANY AQERE o Fo gAY AA TAHets=F,, A59d, A4E
(2014), pp. 109-110.

69) A48x(1)3eo] W& &3 Zrh: “I. Any State other than an injured State is
entitled to invoke the responsibility of another State in accordance with paragraph 2
if: (a) The obligation breached is owed to a group of States including that State, and
is established for the protection of a collective interest of the group; or (b) The
obligation breached is owed to the international community as a whole.”

70) Inna Uchkunova, “Belgium v. Senegal: Did the Court End the Dispute between the
Parties?”, EJIL Talk! 25 July 2012, p. 1.



o] ob% mi WS 27 4 Yk
2. ILC =7FAY] Zeb9tA Abdx: d&xAE T3 F3

294 AbdxRE giAlA] o]t HHAE e, 5 2

AlA o fgke] A AHA Fef= o]eo BE FUbE =
Heg Aol s&ate= W9l delA “FHAQ A (lawful
g T A AAE AT Ak F,

3o 9] & &% X (countermeasures) ] 7F5AS dolE:a

Sz 1elgh F Al X = 9Nke] T4 9 HAAS @HE] sk 3
2 dvka gtk o] AS e gk Aol o SxpxeF T UA] 59
QA F eRkre] b E A 2 AAANA ol sidE Aotk olHg if&
WA Q2 gAqe] Ao, wHAd 5 =7 %

T
)

O

=l e, o] zd

R

3} KR

A4S ool e BAE TasA Ao A o
= % !

A

=

K3
AAs FAAS AA A
A4 HexAs A &
]

5
Ao B F D Asdxd vaT

71) A48F(2)Fde] YE& g3 2k “Any State entitled to invoke responsibility under
paragraph 1 may claim from the responsible State: (a) Cessation of the internationally
wrongful act, and assuarances and guarantees of non-repetition in accordance with
article 30; and (b) Performance of the obligation of reparation in accordance with the
preceding articles, in the interest of the injured State or of the beneficiaries of the
obligation breached.”

72) AAze] Y9 v 2tk “This chapter does not prejudice the right of any State,
entitled under article 48, paragraph 1 to invoke the responsibility of another State, to
take lawful measures against that State to ensure cessation of the breach and
reparation in the interest of the injured State or of the beneficiaries of the obligation
breached.”

73) =AM e 3] (Institut de Droit International)«= Zthst A& <F dto] tist A|3=r<] o
S2A o B ILC I Y A xR Zi154'Z o gL AFAA 9S xHIATh



306 WHsk=al A697 (2020. 04)

ol9le] =77F tiAlA o fuks ﬂ%i He&xAE AP AdEe
1973-1974\d o] =2bde] Q&b AQbA - Bl o 4kl Ao digh o=
obgt=m7bsol AT Mg x4, 19984 iiﬁoﬂxu o F R o1

of t&ate] FHAYL sAFEo] A=ulofel] thefx] B3 X}&%Z—‘z LY
Holg %X, 2003 AutEg A¥Asy BAs e §HA

| A Aues] AxFe] Aded 24, 20149 A ote] A E 3
th-g-ate] FHAstt vol A AAAMA 2 Sol Urk™

3. 1IC] #elE FalA 2 A48z} Abdx

7} Palestine Wall 3% 21A(D): thAlZ o5 vs. A= F tiAl A o]

ILC =7kl Mt A Ae 3d FH<Ql 20049 ICJ&= Palestine Wall #4317
7AE UEoHA oA Auet ILC 24 Adx=(D@FT 2 (bE 49
T 7HA tiAlA o RS A& o] Aud oA IC]= WA
‘o] =utdo] fukgh thAF o] R = T AERIIEY AAdUS EFEoFE 9
ot FARIEY G A5 oF-gTolgta ontd thAlA o FE F AR 54
SEATE™ AA7|A ICJ= AAdAS EFstolof & diAlF oFE A A A
‘RE T7Hall States)= ©FE FE@Tolgte RS ARES v A<
=W ol didtels [FAQIE=R e dEA K] Adveke] Ak
°] BE I7}=(all the States parties to the Geneva Convention) -+ I =<
3

Pz
ace
| 2350 de= =ARJIER tF ojxgtde] F4E HEE oFE FH

2,

Institut de Droit International, Resolution: Obligations FErga Omnes in International
Law, Fifth Commission, Krakow Session - 2005, Art. 5 (“Should a widely
acknowledged grave breach of an erga ommnes obligation occur, all the States to which
the obligation is owed: [--+] (c) are entitled to take non—forcible counter-measures
under conditions analogous to those applying to a State specially affected by the
breach.”).
de Wet, supra note 65, p. 11.
Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 1.C.J. Reports 2004 (“Wall Advisory Opinion”), p. 136.
76) Ibid, para. 155. H| 2 ‘A Ao g}E fo]3 AMgSAE AT ICJ9 1996 Nuclear
Weapons A4 9L thg3 o] FAJEHY B2 FHES g 4F& AAs
I 9k “‘jf‘*“dzﬁf\] AgEE FALIEHY g THES A7 2 FHYUEY 723
1HE EFed Uy e BFAQ AolnR “%Xﬂ%ﬁ‘?ﬂ*«l Aurd £ gle 9HES
TA78 AL #A FoFE HFEAEA Y] o R daEgle]l EE wUkE 19 e
Fato] ok Y Legality of the Threat or Use of Nuc]eaf Weapons, Advisory Opinion,
1.C.J. Reports 1996, para. 79.

74
6]

=

mlo



FATEA e FAFANY FAFeI F2 A AR / P4 307

EHS AFESATT) o= ILC H7bAe 2R A48Z(1)(a)
| 7hzt ARl g GATAE dAE sk A o o
CJel #ael Agd Aeen s

U, Palestine Wall B3 o) AID: A2 Adozmae] giaa o9

of AnH 97T AT E F b FHY W F P 53 o] zetalo]
Bobals FAJNERA BARE AA o WE Adel Aure] o
d Aotk Z AW o] A <% gute] mHE AWEwA A
£ F dv= WA A9 B AxA AYEs FA4%E ILC F7HA Y
74 ABE(EE] of7t o ABEDF 2 Asax g WAL
A, A el ok w5 Ad9ee A% w

S = 4
o2 ALgaT ATk F mE FAhEe 4 Adz oblH BuA A
9 v

m
m1

Ll

¢

o
—

10 et o off P oo 2

12
o
H
)
Ll
ot
f
]
o
-
il
2
g
-
rﬁ
>
QL
32
v
3

o
rlr
.
19
N

v ARA 7 9 gelehe

Ll
g A 9

Y. Palestine Wall 812 o|7AMD): A4 /id oz o] diAlZ o
AL o] AAle] EfFA L oA ~H ) Rosalyn Higgins A &#2 o] @il
2oy pEYH A ole gk wldE Thstal QledH, 1 8A=
Barcelona Traction ¥E°] &ala = AA oF &= AAH “YuxZolz
ol, Ak GARIZE ofd “Al3Irol Al A A A
H Aol flv’ = Ao]th80) ®gh Higgins A3
g8 A= °]E7]% EHA des JdAsA & e AFske] fA
o = A AowA oty frltE ezt g

;

Wall Advisory Opinion, supra note 75, para. 159.
Crawford, supra note 7, pp. 233-234.

Wall Advisory Opinion, supra note 75, para. 159.
Ibid,, para. 37.

)
80

NN N



308 Wsk=al A697 (2020. 04)

‘
-

Higgins A &¥-2] 7Y
A Adds &

B ILC H7hAY) A4 29 Al48x(2)d 2 Alb4z=

el A or AdE= o] o, s T4 - B F

od
ol
ot
l
fet
X
I
)
a2
oX,
Y,
tlo
ol
i)
ol
r
ui
o,
_r‘u_l
o
_l\:l
off & e
2 i 2
Mo & & > o

oo -
Lo
L=
ox
2
iy,
K
il
2
>
2
o
fu
1l
of
_0|L
g
o
I
N
NS
oX,

T
H
N
2
Y

i
N

= =

FA= ICJe] 20199 Chagos Akl A% o2 20044
Palestine Wall 8314 °|Z3} o] @A EFol gk diAl4 ofF firuke]
B3E BE F7blAl FofEs AaA A9)7F obd EE H7b7L o flstofof
& AAA F(58] Fdd dHT )= Fo] Arstal Arksd ol dis)
M ICJ7F ILC =7FA Q] &2t Adlx(D)E e A3 v 3 =
7Hee] dEeoiok ABEDF Aol tiAlA o5 WA s &5 Ao

of FARMA N Wk EAAT = WA o el B dA Eee]
2 dEE e Aoleta Frhdd

2}, Congo v. Uganda 3+ /187 GA=E giM 4 o F

20061 Congo v. Uganda 719 =7% 3ty Ndjili AT A4 1
ZHAell giek Fagte] vHdEd PR, YA o] =Ho] JuF H
o #HE Ao=R Hol yajatEY 3t I H o] FHA FETHE ol

81) Ibid., para. 38.

82) H]<=3} =%+ ILC Fragmentation Report, supra note 1, para. 389 (thA% o|F= o
AAAR g9 Fogdor FHAGY Hus 54 dAxd 5EAS HAE NEdS 4
W), Ee e ‘SAEd diAlA o Fel e A7, Tz e, A4035 (2018), pp.
102-104 #=x (53], 43 7154 A F2o| F5).

83) Chagos Advisory Opinion, supra note 44, para. 180 (19703 #<=3] Aol 262534 #}
A9 EF B I7EY gFE Q8.

84) Eggett and Thin, supra note 42, p. 3.

i)

MUE



SATEA Mde FRARE FAF S5 i 97 / AdE 30

‘el

2 e #E £S5 Zaketdvhsd ool tis] Bruno Simma A @S 7H
Hojol A 1949 Aulupzoke] FAbml -3tk v E | Ate] A o] g
AR A Ndjili oAl &gl A 2] mzkele] tak g, F A=Y 9uks
Aol disf ZAE A7 At ofF 7t Avkar Bdrh Simma]#de] o]
S 2, 1949 o] AN Auulzeke] FEAoR A e FE Al
Z 5 IS BE A oA 7 xokE EFEt E5S BAE oF
7b dvb ek 23 20019 w5 7EA Q) A 2 A48z FAE o] = diAl
A o) Qubel]l tigh RE wUke] AnAA AA qrA o AstaL JrEse o
ML Ap=yle] obd Abgho] it 1A 9ol s E #|3=ro]
oAl A o figksel tis ICJOlA Y AFS A7IE 7 Advke TS
PAH o= 143ta Yk d 1 97t k8D

vl Belgium v. Senegal $+A: FA= 7 AA o F

201039 23bA oF A+ 1970 Barcelona Traction S+ o] 20101 7}
A ICJ= EAAcw giAld o #d AdS bd& AL vk B7reksd
t}.8) Nuclear Test A3, East Timor A7, Belgium v. Congo A & &5
o FAaFEH AAY AAAMRE LATVI=ZES A=Y JfEH ‘Elo]d
(special interest)’S ZAZxstg = Zo|th8d) o] =Fo] wrty 24d <l 2012
d ICJ¥ Belgium v. Senegal B-ANA ARAAF 1923\ PCIJ e Wimbledon 3+
A o]F Agor tAld oF MA(F o AFs= A= tiAlH o
of SJAst AATI=H(AT])Y] duAAS JAASATHIO 53], o] #HAL

85) Armed Activities on the Territory of the Congo (Democratic Republic of the Congo
v. Uganda), 1.C.J. Reports 2006, para. 333.

86) Simma Separate Opinion, supra note 52, paras. 33-35. A|Uv}zeF A1z “&
APolehs BFE 2Pl & b R AT 2o SelA FAE

2750 W8T o 58 AFsks AR oldHAoL} o]F EEe] FAR

= B oF 274 2 MEE7E ddiEe] A} Zemanek, supra note 7, p.

87) Simma Separate Opinion, supra note 52, para. 34 (“The implementation of a State
party’s international legal duty to ensure respect by another State party for the
obligations arising under humanitarian treaties by way of raising it before the
International Court of Justice is certainly one of the most constructive avenues in this
regard.”).

88) Tams and Tzanakopoulos, supra note 38, p. 793.

89) Ibid.

90) Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, I1.C.J. Reports 2012 (“Belgium v. Senegal Judgment”) paras. 68-70. o] I
A A ICJe TEFAFF A622)8 2 A7) A g Akel dish A £

= o
=T= B
= 2~ =
TT=

2~
W g
5



310 Wsk=a #1693 (2020. 04)

o 2ol AT BEPAFPI PAT BEE Swol wid] #
@ Fuol glolw AR BhAH R AW WAL oFE F AnLAL
HE 5 Arkm WAHOE BAFATED

V. 4&

i, 2z gla

A" Wolgha WA ST ShAIRE, Al 2]l o)

FF HAE AR g AR ol @ e diAlA 2lF ide] 20

ILC =7hAS) 2okt d AdBES Fal =7y el ofsid 3 Hiom A

A AL, R 5 g AMEE S dsE ol9le] A3 HExAE

fls) 982 5 A | AM 9 v #E S gl EAeta ges 3t

ek Alolefar WG s o ¥ HAlY wobR whEr] FEshi gl

A o AEE mERk AeTs At FUERTE obd 1 sl
dHF 2 eg 9wl

gel, WA gk aga 44 H87tsd T3 B
ok A, AlA o A

oo WEH oA ol ZAFEAe ootk AEE JAE P
toprbiznl glold Aad Fuom el o7y

of
ax
ofl Al

K<
skob obd, 914, &4 5 =A
=8 velrbs =AY

A B e EAT 5

HARJMRJNE o) F-5 “FAIE dAA 2 A sta ofo] A3l Wrlde YudA
S A4t o] A e FokAQl Ae v supra note 37, pp. 129-130.

91) Belgium v. Senegal Judgment, supra note 90, para. 69 (o]#3+ =g]o] G AA=R
A, ICJE ®7)ol 7} 5ol S 7HAE=X9 Ao tst IS A & drjoe] ¥
HAL AA4sATH.

92) Tams and Tzanakopoulos, supra note 38, pp. 792-793 (Hugh Thirlway % Alfred
Rubin®| =&& &3 7245 77 4 B Fx).

93) Ibid, p. 793.

94) Ibid.



H
2
o
ol
i_v“
=
o
o
of
rol

FRANG FAFIY FEA P AR/ gD 311

AT, AR A3 Tk A A e wAAS ] oldE
Huety] f1gk WA pdelrh gl s BE w7bEC] SATEAE 1S
stel(meletel)™®) ksl dial TAEAgAA el WA AAE AN 5
o A9 Fofshe AMA Vs 7R elad, AN pas ARESte]
o= S sk EAPA Ve dAE Sl AN AR oA
o5 el A2 FATEA(Es 2 oloh)s diEldths welgelth o7
7HA7E ICT e} e, ILC = 7h3]) 2ot i = 7bd e Bl o gpa
AAG =eg gl = A oo qiAlA &3telth shARE o] &2l
o= oA BBF el Wi, Zhere] Jfelels Wolil wAlgeA A
Aol el Fyghs WRel® Bysta HAW FASS obF w4 ot

A HECE

e
o

o

b~
4
N
o
ul

9) Al CAF AL, A8 (&1 4FGAL 2015), p. 986.



312 Wsk=a #1693 (2020. 04)

A, TR ARy, A18F (A& 4S5 AL 2015).

AR, “wATEA e B frale] A&7 Tolaysh;, 4104, A25 (2016).

ANE “IAFEA oo Halldl tigh w7hAQe] F37, TS =%,
26378, A43 (2018).

AAE, “HAHA JARS oo tiAE AT TAH e =%, A594, Ald4s

(2014).

A9, “HAMY ARt = gk duA T Ay =%, #1584, A4
(2013).

H SR HA A A o Ko #ek A Tk s, Al4035 (2018).

B, A A FAFEAZ A A AA W] FEEHT T
AN 3] =%, A56E, A4 (2011).

WA A oA A 9 Sakel oig IC] A& fuA A TEolyEl,

A194d, A3E (2018).

ol gy, “sAAHA A &Y 4= Nde v, TEYRst, Al1sH, A3%
(2011).

HAE, “actio popularisel] HeF FAAE AT A 9 WE HE” TEAY
HE, #4535 (2016).

Chinkin, Christine. “East Timor Moves into the World Court”, European
Journal of International Law; Vol. 4, Issue 2 (1993).

Crawford, James. “Responsibility for Breaches of Communitarian Norms: An
Appraisal of Article 48 of the ILC Articles on Responsibility of States
for Internationally Wrongful Acts”, in Ulrich Fastenrath et al. (eds.),
From Bilateralism to Community Interest: Essays in Honour of
Judge Bruno Simma (Oxford: Oxford University Press, 2011).

de Wet, Erika. “Invoking Obligations Erga Omnes in the Twenty-First
Century: Progressive Developments since Barcelona Traction”, South
African Yearbook of International Law, Vol. 38 (2013).

Eggett, Craig. and Thin, Sarah. “Clarification and Conflation: Obligations Erga
Omnes in the Chagos Opinion”, EJIL Talk!, 21 May 2019.

Fernandez de Casadevante Romani, Carlos. “Objective Regime”, Max Planck



SATEA Mde FRAEE FAF9] S5 i 97 / AdE 313

Encyclopedias of Public International Law (Oxford: Oxford University
Press, 2015).

Frowein, Jochen A. “Ius Cogens”, Max Planck Encyclopedias of Public
International Law (Oxford: Oxford University Press, 2015).

Higgins, Rosalyn. “The International Court and South West Africa’,
International Affairs, Vol. 42, No. 4 (1966).

Keane, David. “CERD Reaches Historic Decisions in Inter-State
Communications”, EJIL. Talk! 6 September 2019.

Keitner, Chiméne. “Germany v. Italy: The International Court of Justice
Affirms Principles of State Immunity”, ASIL Insights, Vol. 16, Issue 5
(2012).

Neff, Stephen C. Justice Among Nations: A History of International Law
(Cambridge: Harvard University Press, 2014).

Pillai, Priya. “Qatar v. UAE: Uncharted Territory at the IC]”, Opiniojuris, 18
May 2019.

Pomerance, Michla. “The IC] and South West Africa (Namibia): A
Retrospective  Legal/Political ~ Assessment”, Leiden Journal of
International Law; Vol. 12, Issue 2 (1999).

Pomson, Ori. “Does the Monetary Gold Principle Apply to International Courts
and Tribunals Generally?”, Journal of International Dispute Settlement,
Vol. 10 (2019).

Simma, Bruno. “From Bilateralism to Community Interest in International
Law”, Recueil des Cours de [’Academie de Droit International 250
(1994-VD).

Tams Christian J. and Tzanakopoulos, Antonios. “Barcelona Traction at 40:
The ICJ] as an Agent of Legal Development”, Leiden Journal of
International Law, Vol. 23, Issue 4 (2010).

Tams, Christian J. Enforcing Obligations Erga Omnes in International Law
(Cambridge: Cambridge University Press, 2005).

Uchkunova, Inna. “Belgium v. Senegal: Did the Court End the Dispute between
the Parties?”, EJIL Talk! 25 July 2012.

Villalpando, Santiago. “The Legal Dimension of the International Community:

How Community Interests Are Protected in International Law”,



314 Wsk=a #6931 (2020. 04)

European Journal of International Law; Vol. 21, No. 2 (2010).

Weil, Prosper. “Towards Relative Normativity in International Law?”, American
Journal of International Law; Vol. 77, Issue 3 (1983).

Zemanek, Karl. “New Trends in the Enforcement of erga omnes Obligations”,
Max Planck Yearbook of United Nations Law, Vol. 4 (2000).

Case of S.5. Wimbledon, PCIJ Series A. No. 1 (1923).

Nationality Decrees Issued in Tunis and Morocco, Advisory Opinion, PCIJ
Series B. No. 4 (1923).

United States of America v. The Netheriands, The Isiand of Palmas Case,
Award of the Tribunal, Permanent Court of Arbitration, 4 April 1928.

Reparation for injuries suflered in the service of the United Nations, Advisory
Opinion: I1.C.J. Reports 1949.

Reservations to the Convention on Genocide, Advisory Opinion: 1.C.J. Reports
1951.

South West Africa, Second Phase, Judgment, 1.C.J. Reports 1966.

South West Africa, Second Phase, Judgment, 1.C.]J. Reports 1966, Dissenting
Opinion of Judge Jessup.

Barcelona Traction, Light and Power Company, Limited, Judgment, 1.C.]J.
Reports 1970.

East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995.

Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.].
Reports 1996.

Legal Consequences of the Construction of a Wall in the Occupred Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004.

Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), 1.C.J. Reports 2006.

Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), Separate Opinion of Judge Simma, 1.C.J. Reports
2006.

Armed Activities on the Territory of the Congo (New Application: 2002)
(Democratic Republic of the Congo v. Rwanda), Jurisdiction and
Admissibility, Judgment, 1.C.J. Reports 2006.



FATEA AL FAFAWY FAFAS Fua P 9%/ AYD 315

Questions relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), Judgment, 1.C.J. Reports 2012.

Legal Consequences of the Separation of the Chagos Archipelago from
Mauritius in 1965, Advisory Opinion, 1.C.J. Reports 2019.

International Law Commission, Third Report by G. G. Fitzmaurice, Special
Rapporteur, Yearbook of the International Law Commission 1958, Vol.
II, UN. Doc. A/CN.4/Ser.A/1958/Add.1.

International Law Commission, Yearbook of the International Law Commission
1966, Vol. II, UN. Doc. A/CN.4/Ser.A/1966/Add.1.

Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States in accordance with the Charter of the
United Nations, UN General Assembly Resolution 2625 (XXV), 24
October 1970.

Report of the International Law Commission on the work of its Fifty—third
session, 23 April-1 June and 2 July - 10 August 2001, Official
Records of the General Assembly, Fifty-sixth session, Supplement No.
10, UN. Doc. A/56/10, chpIV.E.1.

Report of the Study Group of the International Law Commission,
Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law, 58th Session, 1
May-9 June and 3 July-11 August 2006, UN Doc. A/CN.4/L.682, 13
April 2006.

Institut de Droit International, Resolution: Obligations Erga Omnes in

International Law, Fifth Commission, Krakow Session - 2005.



316 Wsk=a #1697 (2020. 04)

[Abstract]

Overcoming Bilateralism through the Concept

of International Community: On Obligation Erga Omnes

Kim, Sang-kul”

Bilateralism has long been the cornerstone of international law. On the
basis of one-on-one bilateral relationship, states have exchanged rights and
obligations for their own individual interests. After the World War II and the
establishment of the United Nations, the scholarly tradition of the 19th
century ‘solidarism’ begun to bear fruit. The term ‘international community’
became a catchword, and states and other subjects of international law
started to recognize the fundamental values to be pursued by all members of
the international community. Such supreme ethical values as ‘international
peace and security’, ‘human rights’ and ‘environment’ compelled international
law to develop new legal tools to protect those values. This paper explores
one of those legal tools—i.e., obligation erga omnes. When a breach of
obligation erga omnes occurs, international law recognizes each and every
state’s legal standing to invoke the responsibility of the lawbreaking state. In
this regard, obligation erga ommnes is a procedural concept, and thus the
efforts to explain this notion in a substantive language should be restrained.
It also appears that obligation erga omnes has opened a possibility of actio
popularis in the field of international law. This concept of obligation erga
omnes is closely linked to the theme of ‘enforcement of international law’
either through actio popularis at the international level or through ‘lawful
measures to be taken by third-sates on behalf of the injured state in the

field of state responsibility.

Keywords : Obligation erga omnes, State responsibility, International community,
Community interest, International Court of Justice, Actio popularis
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