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Felvet S3AY A3x2E A A A91e] F8S FAskAL et @
GOl e Feoe= W HAHoR AuHe dA vk wekA F&e Adst A
A AR WA #AdvIEd 1oand Gl #atde HEeh 2] Aol
o vk AEA A A Are] ARALE T ZAERE E2F ARIA oY
Ae 5 AelA 9] BAAFNE FHEH R sto], AnA axow HAA
g makel FoA exow AT o= A HAH oA H8o] dErial
TAE vk ek o] F ‘EIbel o'm AYE WA e AR oUW WER
oz #d AlglEe] HEHa vk B AT oY AAAG Ixy HAE
dwrezist sk Zlo] A B ALA P FA I A ddrIEel nFe
A, vugd AT7E S8 FE Al owo] HEd At Ve w
Lok SN EE AN A s

e A AAATAE Wt AF3] Fol PR HAo] AT
Al A Az Al Zhz ot FaH A, FA AAe] e Bevh v FE wnt
oblel 1 FA3 HrkE AAFA AAAS mZrkel @9Ae) oo s gl
Hel B FwatA vk webd AAAAe A wMelE =5 o Fddshs
3 A go] ‘gmel g o]Foj FHH WA FFH QA 9=

gk gcho]l gk At oA we FgellA WA
A oy BHo] mejukg A9l gete] ojms 3y - wkdshs Alo] Adsitt

RO - ZEAHE o, ZHMAS AMKHE XEE, tiMEE, ST, SEAe
22X AT TA

£ 2020.03.30. / &A1 2020.04.22. / AMEHY 1 2020.04.22.

* o] RS 2017d AVE wgR} AFATATY] AQE o} FHPE AT
(NRF-2017S1A5B5A07058207)
sk WAL ARt n Wty A4
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I. A&

Felvet SAANG EE&arArek skl A o= A HA2
AR A AR REe] ARAE S HED A5 A A o
HL2 AFAA Az AR o=E FEAee] F3AEES dddhe
AR 29 sz At & FdolA e J8e FEAdol A
AAR Zapel wel ddgS W] sh= H, FuH exdow YA
gy 245 a7sla, o W s AT adhA 2ok A
A= 553 W8 dd 725 AASHATh 2ol web F&arAlelA F
w2 ado] AAshE 9 A T2l ojHlHor FELA HAH. o]
g 7lzs FH2e i BEelME AR Flsa glom ) Eas Al e}
2 AWAE Gt FFEo] HEH= AR ofyolA AAAT] ok
WA HA4 Fge FEAs A9 W AT EAL HEo] WEA HE
e B WA o s A Al s lo] ofyny x5 3
= A7IZ SAgE ARl e FEarAle] HA% A4, BEA A
=, APa FEA gdowA okl Vedt 9, AGst Aokl dA
of ¥ =g olojeal gloma FolRy FHA ads WA 83 %
FAZE o] v AsE vdHor =FehdA A AT o=
A EAS WA 2 wiAlste = AsEol FFEsl FE AT e
Hl A oo &tshal e H8o WA ddtel w3 & V&9 <l
& ek o, B o] g e shgdlely FAA AL gAY

1) i€ 2019, 1. 31, AaL 2013714726 B2 did €l 2014 11. 13, 4132 200920366 ¥4 <.

2) wal A, e BE AT wAdd o B4 AR, rAANAT, A4, A
3], 2014. 1460 olaf: ol&, “TAAURG F=o] ANt Ao AA- AEA A
A9 FEAN =AM AALE ] M, 21 22 Advl=(dHE 2007, 11, 22, A
I 20025 8626 MAFeA #HAS dFeR)-", AP, EE6E, AR A, 2008, 201
9 oojsk SR, “HATAN AUAAA dolA FoH 2o HET, TAARAT,A9
A, =733, 2014, 39 o] df 5.

3) g%, AEAMA AESYH =AM Eold] FALel B ~x”, THAHAT, 33
A, = AN, 2016, 5, 809 oldh; Az d, "AAW,, wAEAL 2019, 176%; M E,
AR A A9 G A 97 TAAAD A4S, B AAFS], 260 ©]
o, 2014; )&, “EraPAd wedge] I, TAAA G, AT, FTAEAAY
3], 2008; wed, “AEAMA AFGAES] AAAT o i AT, Sl AL
=i, 2016, 27 o2, “TAAWHRE AGA MY ARIAL rA ] YR AT, TAHE A
1042 g=she, 2008 o)oF whth= AASH Ao e P ARt s
2E o, AEAMA A9 S8ALe] A AdTIEe B A A4, 17
BAE, A2, e AL, 2014,
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AstHA T ZH3ke] doly U AHVE Foll dstode WIS TS
T UA ot R E Sk ARl A H U

Z7] el IHAd A E =
& ?1(conduct focused test, olZAth gt o]7; oFebzlQl d9]), 1 9%
(intent-based component)® ©]Fo]x AN I
2 AIst AbR7E FAstaH S3 sk o &
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Aol CF/FE Fol7] A8 FAL dYstE = 543 o Z(specific intent)
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(attempted to monopolize)> W42 IetE A, uwpehA E
8% A& v FAPFY AAC Fifele WEFeR HAd eds HAG

712 3k}
5) Standard Oil Co. v. United States, 221 U.S. 1 (1911).
6) 3, A A Z2 Y3 UE A dESE 3 551 HS5e] o e
7) Hylton, Ant]trust Law - Economic Theory and Common Law Evolution, Cambridge
University Press, 2003, p.192.
8) United States v. Colgate & Co., 250 U.S. 300 at 307 (1919).
9) United States v. Grinnell Corp., 384 U.S. 563 (1966).
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Aol &g 1A =)W (willful acquisition or maintenance of the
power), o]+ W2 FAAES FYsAY 5H1S FEsHE HHoE 1A
L gk o d) AdAdHR 2 wAA AL s A ¢S st
= Aol ofyzt Yoyt Aale] o]y sujzte] S AT A AAES
Agksl7] 918k ‘EA7o] & wf o|wrt EAjghthal 13

10) Gavil/Kovacic/Baker, Antitrust Law - Cases, concepts and problems in competition
policy, Tomson West, 2008, p.966. MW A1 {ute] 7o HAHA S 93k
22 stbEgla, 1 A9 E dFade 49l Fiel U gelde] Aoz FEs
g ®ogr) ek EA vhseh gy dig ARt R SHE = Blo)r]d 5Ae A
e dodes 2 WS AdtstE = 94 HA & (conscious desire)7HA] 5T Fo 7}

ATt

of

11) United States v. U.S. Gypsum Co., 438 U.S. 422. 435 (1978)

12) Id 445-446.

13) Aoy Y-S Aspen Skiing v. United States 472 U.S. 585, 605 (1985) Aol A= HHA
AR FAE 98] A ©@r] o] LMt HolE ASIEI, E&A o9 &
FEE T3 AAAE wASEE 5A 1ort via Bk EgE o] AlziefA
Aspen SkirtE 843 22 A3 AMRE AASHA EForz M 9ito] QA
ATt
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B0 dekasl A gﬂroﬂ 47 o=
of ¥k =ol7} A3 A AFHATE A FFastoE ARgIAe] o 1
o7} AlA mx= AubAol gty Filo] % =

oo FgstaA AUAd A9 dEstE  de oE dA olf7t 9
A4 F& G Al o' Z&Aol JeAE AEF Ik dES AA
Jrhis) o= o AAH ERE FASkE Wl AYS vt BE
g ool EA7L g9 ANE oFst=d obF Y gl HA fethe A
A& kg 3lo) 7|k Bt

AlZbarstake] Adf= o] Fol TE 7] Al7harstake] wjvkg Wk, Al

14) Lorain Journal Co. V. United States, 342 U.S. 143 (1951).
15) Hylton, op. cit, pp. 245.

16) A4 8], “AgA A AR A9) Fgel e §A A - W #dE FHeR, F
Fohehal WpARERS)=E, 2011, 249 o] 8

17) wheba Mg 538k 7m0 A 248 8 Aol AW 2 el A
HE - B4k e AAH omE 7] oy @A7F slew, Aasitiu duk o

5 8710= st 543 A9 AAE Faste Aol 37 Fe Aol

18) Marina Rao, “Aspen Skiing and Trinko: Antitrust intent and "Sacrifice”, 73 Antitrust
LJ. 171, 178 (2005) : w783l “m= Mgy 5dst a9 @59 AgA-de] g4
A7 F7 AR AT, A0 A1E (2011), 321H A A A 218
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o AT SAAGAe] A AAE S AHA Aoz G A
Ansirste gel o 5e Agol A o S WAH P
el o 2 98 slgolor Brka FATh webd ZAAe] 1§ F7HA
7] =19 =

EAzto] o= AR AASHS Aaetn ATFAIAR] A AA QY
3 4= glomz FAlFol s ¢S H@rh0 Tk ] A7}
H | Qtha mgka, WEE @ 9lel

WAL AAADENE FHOR Buelcl BT FARUA H4 Do
[

ob AHT BE AhEE AAE o 534A AL7F S AL, 2s
of MW A2xe] FHo H|Fo] Al Holebd WA ko] xS Pl
Fell A 1 FHoll w2 kel A fvke A WEd s S
el FHol w2 o=s AN 83de] ozl I oo maE ofsfists ¥
9 WMt S Zteva B Aol oA FA e dda 7
T, o842 Ay A8t sl lof mAE Ao] ofyflaL, Abelel wht
AW A Al s v izt A 254 WstEo] skt 28 4
BARA ool gk AR SV SAshE deolls W d9 &
kel Tk dFgS vAAAY, F& S B AH #PS S8 = F
glvol AAATA =7t A HQ B9 2 AL PYeE BRoew v=
© A% ofy7] wiel A= ojmo] ERTF hejo] fFe wE FAAE 4

AAAR] 7HAE Zreval e oy oy Ay ok #efe

D &89 A, 71+ 8o 81
EU ZAARG AZAA 2] F& 4= 2ve S3FAHg fAFS)
A AdFATAE Asta Uk Y715 X2HTFEU, Treaty on the

Functioning of the European Union) #|102% Ei&-oll A AR 84 x] 2l

19) wiA B9 AWHAEES FdsE VY sl AR B8 71 (raising rival's
costs)> 7] Al7}astite] o g Wk o] Eolr)

20) Marina Lao, supra note 67.

21) United States v. Microsoft Corp. 253 F.3d.
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A AR H A ArGzFe] EA R 9lE)] olu] AAo] AFHT Y= E
T AN EeEHe] dotd 5 glom® dwkxom AFAu| A AL
4 nl Aol At = Aol A IFEAAS FASor & 5HE
o] §-(Sonderverantwortung) & FH3sli= o=z sHHE]E} 047] A & %= 9
% EU A & A A FA) 8

i

AA0 ARR ARAA BEIAY G4 wEol Aou, FREA 94 BU
el 7o B0 BAol b5 o ®E, a¥m AHozAel

W AA A A}

2ol A a3FA B (effect-based W) o2 HW3lslE 35S Holn 9,

T3 Bod A H ¥ (more economic approach)S 4=83Fo] AH|A}
A S TS oA whdsta vk 28y fH MY o[ Anjat
Aoy serte A A, A4 HAY Boo Bils Fi Jdernw
Axow aeld wFow AFgsPra Wy oHuh®d A Fg 749
71Z27F tha Wstske Ao AAAG o= WA FA4, o]Ent T4 o
of g BE W37} o] FoAHEAE AW E = Fo] Egol d A, A=t
Al Aol A a9t Sy BA(FHE 230)s T3 AYE =Y
= ANEL JA &

7|24 o8 EU AAWEY F&ed td U Are BARNS $3 A

22) Case 85/76, Hoffmann-la Roche & Co. AG v Commission, ECJ [1979] ECR 461.

23) TS, Lol =8 6.

24) Memrad Dreher, “The formation and development of EU competition law”, T78 A 4,
A|314, 2015, 34.

25) EU 2 38 A9 548 28 349 Aot AuAFA A 284 $X
kel =R #stel= Young Gug  You, Behinderungsmissbrauch — durch
marktbeherrschende Unternehmen, Springer, 2018, S. 51.
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28) Immenga/Mestmaecker hrsg., GWB Kommentar, CHBeck 2001, S. 667: 2% <,
=1, THAA Al

29) Case C-62/86 AKZO v. Commission [1991]; Case C-333/94P Tetra Pak International
SA v. Commission(Tetra Pak II)[1996] ECR I-5951.

30) Case C-62/86 AKZO Chemie BV v. Commission [1991] ECR I-3359

31) Case C-95/04, British Airways plc v. Commission, ECJ [2007].
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FAsE Roltk® masbz W9 el BAAH Fahel wAAH
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5 AARE 09 F7] 5o TRl oY, VAo w o HEE
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B Feeke Aol

FEAsle WA el dol 1 J1FN FAN 05 dge] 14
g A BAo] W] ARE 5 gojof @tk ojwd B9Eol dE
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Folth, 2#ldl dgo] Fololul, dg itAle] o] FoIQAe] aleli=
g4 o}7-el F4o] gloms A6l olo] W s|A gl P3| A7l ol
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e gae prHoE AH FAe] o Tt AN WE FAol
e FaAel Hokste] AAMA A R Aejsh B A S

32) Michelin v. Commission, Case T-203/01, [Michelin II] [2004]
33) United Brands Company & United Brands Continental BV v. Commission, ECJ [1978]
ECR 207.
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[Abstract]

The object of restricting of competition as a element of illegality”

Lee, Hyo—-Seok™

The Korean Monopoly Regulation law prohibits the abuse of market
dominant positions, but the definition of abuse is not explicitly stated in the
law. Thus, with regard to the concept and nature of abuse, specific criteria
for judging illegality and its requirements, the role of interpretation is very
large. In the POSCO case, the Supreme Court ruled that abuse was judged
based on the intent or purpose of limiting competition to objective
requirements and subjective requirements by normative purposes of promoting
competition in monopolistic markets. Since then, the requirements for illegality,
which have been established as anti—competitive "effect and intent,” and have
been applied to relevant cases. This study was intended to examine in light
of the normative purpose and the criteria for determining illegality and
whether it is reasonable to make such a general requirement in view of the
purpose of the regulation and to present a correct interpretation of the
appropriate role and function of intent in the regulation of abuse. The Korean
Supreme Court’s interpretation is that the scope of competition restrictions is
extremely narrow, reducing the meaning of rest competition in a market
where competition is limited structurally, not only is it insufficient to protect
the competition process. Therefore, it is appropriate to extend the scope of the
interpretation of competition restrictions a little bit more, while excluding the
intent requirements from the cumulative and essential requirements of
enforcement and to consider and reflect intent only if more precise judgement
is required or if anti—competitive intent or purpose has been revealed in the

process of determining illegality.
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