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SHE APE - maa A o de AR JEe IFEFoe HAF
o =7ke] 2te®m k= uebe] Aotk o3 SHE AR, A=
kol @A AP - W] Bgo] H7| fEiMs a2 O A Al
RolA A7 &4 - o Hololof st FHA Y AUt Vhsst s R
Betal oS 7hs e APEA BAE AAlHojoF vk A oEY oA /L
ok Sgel Aol Fold @AF WolAAL Al Aol FA FUE =
oA Fevhd od A3t JinE AdA = BE7HAICRE A el vk 19
o ARG ARl g v RS fle 2 (Blop)she Sl = A 70d
o] Hi ARbsst B olE 98 oW WHES} VIEEs WEY $eA, 2
Aol AAAom A WH 593 A Fow AdE FEREA
AR, AQefor & W RESS AHEAE Zlo] o] F9 HF ot}

ok~ 2~ (Karl Theodor Jaspers)© =W & 7[LAA 9] 7|AIZ e o]
£} ‘979 A (Der Spiegel) #AAFA’Cl thek 7] ol 4D W - FALe2) EE
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“E2 P71 =3 A(Die Unabhingigkeit des Richters)e X E3HA H=E
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1) DER SPIEGEL, Es Steht Mehr Auf Dem Spiel, 30. 10. 1963 (https://www.spiegel.de/
spiegel/print/d-46172521.html : 2020.7.4. HFZA). olv] AT, “AIHE 59 HI 59
o denl”, &34 5 gy, "dY gevl,, FEAR2020), 187-183%F] M9E 3 dE
o] aEAE.

2) BAFAHANAAE dELF, EA FALE BALe F8S FES T Q) o]9oE o
FA HEANA IS Hito] E85 1
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3) A =, Ut B©7], Frfdol oA dolv= e AMi(rule of law)t AFE e =
P TH °ﬂ #A3te] 93 2] 3] (Council of Europe) 218999l Dunja Mijatovi¢Z} 2019
d 99 3¢9 ¥ 33 W8 (“The indepdendence of judges and the judiciary under threat”)
S https://www.coe.int/en/web/commissioner/-/the-independence-of- judges and-
the-judiciary-under-threat = : 2020.7.4. AFHA. 59 ddiHde] F9 o& E9

WG] a&TA A AAHE 148 b2 I EHE gt Fag Zo| ALY F

ol d&& vz AJAE HF7|%= (A 7]A= Deutschlandfunk, ,Nur dem Gesetz
unterworfen? Richterliche Unabhingigkeit auf dem Priifstand, 06.09.2017(https://www.
deutschlandfunk.de/nur-dem-gesetz—unterworfen-richterliche-unabhaengigkeit-auf.724.de.
html?dram:article_id=395246 : 2020.7.4. &=z )

4) Roland Rechtsreport 2020, IfD Allensbach(2020), Schaubild 10, S. 19. (https:// www.
roland-rechtsschutz.de/media/rechtsschutz/pdf/unternehmen_1/ROLAND_Rechtsreport
_2020.pdf : 2020.7.4. HZ#AA)

5) #4554 2018.6.4.4F 7| Ak http://www.redian.org/archive/122150 : 2020.7.4. &7 4)

6) =Zr2~ 2018.10.29.2F 71 AH https://www.nocutnews.co.kr/news/5051913 @ 2020.7.4. HZ7A)
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A ggel wigdd Al Eolha AT s s Aot
o 2ol Au 20206 4€e] xE WS AU F HuAe w2
AW, A, B 5 ojds] ol ko] AFE A Rehs AR U
ok 538 Ab el disiAE H 10 F oF 67o] s =Alsta Qv
i g,
o At oy 2. ol
MRS} 23.83 41.7 42.13 39.09 40.50
NEL RS 76.17 58.3 57.87 60.91 59.50

Oy Hoos ) @4 WAk e Mee URg Sl gel A

St g A} Hel AT R4S W SATY

APRE R SRS wREREE S R A, S AR W] 59 gt
g ok AP ek ko] AQlAsiel wivle] Al s olghe e AR
w2 o = & glo] Avkd FAelRR oS felste] MER w97}
shar ZRAeks vhE T AL @AV & el sl Aeolth sARt o
o e FAe Aol YRy Felshar, gt Agle] wald ol W
o] =or Ao Ak HelA = A 4 8 A AHER U
of pEHo R Horad ¥, 1 ARES THete IS #T Fl dls
Sebth mEbA o] & APYE - e 5HE 28 SHoRRE s
A A= APEE - e S 2] Sl AP AaE oju g =
ol Basgt A i gdd Bl HuAs] - HA AT7E wE o
o A T FEoE olsHglow it}

ofgfell A= WA kel giASel it Ao w3k Wy AAGA A
o Atolghs ol o= #¥ 7S e AAAEE aolstiA e

7) A2 2020428 A 7] AH https://www.yna.co.kr/view/AKR20200427159400017?input=1195m :
2020.74. HEZA) 19-8041 A<l 51 2085 o= 201958-2019.6.13. 744 AL
gt Avela g

8) FAA, ‘At H gk IR FA, b, A 5 FA, ¥ AIH,, WA
tof, 2020. FRA FAL ‘=S SfAFol APHFS JPF Z AT, wlTA v,
2020.2.17.(https://m.post.naver.com/viewer/postView.nhn?volumeNo=
27517231&memberNo=599582 : 2020.7.4. H &7 ~)
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a law and economics perspective on

AW AEe] @b, wEW WE glol

judicial liability, Eur J Law Econ (2010) 29: 333-357, 334.

10) Tsaoussi/Zervogianni, Judges as satisficers:
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AL ol strjets Wolrh FAo R =
as9 do] ‘BHE o] ofke ou|k E 3y o
e, 28 7] wjEe] - (common man)e] Ao} FALS] A=
JJroﬂfﬂ At Zol7t = Aotk wekr] #AALZL s Ao A ngHthe level
of sophistication of what judges do)oll ™3k Q&= Lukelo] o
Hlwg o= glo] v & Zeojth a9 o|f= HF SH4oR
Hote ALY Ags dojus #3F ol F gle - 3 5d F
A QA HrhE o] 348 A Ed= Aotk

3. WT HY WA

19789 7 (King)& kel 91 a9lel e A8s A9e dgss 2
o) SrhI WA, ‘T Wl FEAI, AT FF WA WAe] ¥
RE, ool Al Fe RRam PR HAZTE A 4 T

(SR
(o pu

F7F BE s oks=71?"(Judges are guardians of the law, but who is to
protect the individual member of society from the occasional corrupt,

malicious, or reckless judge?)gt= ZAES W thiD

n=a e BEW AE F7bolA W] WA EA(mmunity)

ogHYH A3 RoE ougdrtar shxRH2) 24 ] s ol
A FolF @3 (jurisdiction) ol Al AL 3 Ao vt HErbsslts Aol A
ZHHUAL), RAR 7haizl Edfjol] gk Hae] Flo] FAHA, HHT W
< =4S By gk HIdE old HEHol edll ALA BElE 7hA A
HAEHolgt= Y (the doctrine of absolute judicial
ol e 58 AAHAAE 2% HHOETE BIF

3 o5 Jsze] it & FAMHe] EA
L ZAxEa k. Yoyt o1 WAE
4 G4 F= gle Adola, BAE oAl M

11) King, Judicial Immunity and Judicial Misconduct: A Proposal for Limited Liability, 20
Ariz. L. Rev. 549(1978).

12) Stump v. Sparkman, 435 U.S. at 355-56; Pierson v. Ray, 386 U.S. 547, 554(1967); King,
ibid., p. 549.

13) Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351-52 (1872); Sparkman v. McFarlin, 552 F.
2d. 172, 174 (7th Cir. 1977); King, ibid., p. 549.
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U} noja el ek Ao THE BEdthE o= AbHY ZYiolehs
Qele] 725 oAt Aol AxHL Yk WA SA% 2 YAH @

A7F k= Aol
4, Hyo] o17kAtyl 9w sl o] 9l9)

HS AAA 2Azk(home economicus)Ql7FetE Bl sl A ASel A=
ARE e WbE FEYA oM eR F8S FdstE e AF(rational
utility maximizer)Ql7F oFUW ‘whA] HAe] XS FFsteE A<l
7F(satisficer)2h= =& o2 wHre] wahar ity de] 2af wae] #5349

W OBAA BAAA FAA Azt FE B o deA, 2T FHE &

o]

Aoz 7Yy 7hestH, 29 7= AR-e AJA S ZAlolth Ads nAgw
< FaA WA A diE A 22 #AE dikld s bk gle B8
SdistE Frettar @ L2 (Posner)o] AJztollld whal], dAb=E WAl H A%
of doxwts Fsks Abgeldhs 400 By d4d S Az v
T Aew Hol=d ¥ o7t FoleolA ¥ 7k wiAdES Aels ®Aak

D) oS AN Skl A g B 23
AE Aol Wee 94 pAHNE

=5 | S|
=2 Ho] Fuvh wg W (Merryman) 1D AW AE F7le] HHe AR F
A7VE HHsta Fxsh= A(discovers)BHE olnA] HUbe= T8 75S &
gsl= A9l BARRHcivil servant)ghi= oW A7} Aeta, REW HdE =7t
o] W2 g&(a culture hero), & ofr|A]<] o—du?'fa(father figure) & HrolE o
otz &gt 53] $x+= @A (discover) 22 FZE(create)st= AlHoZ

14) Stengel, Absolute Judicial Immunity Makes Absolutely No Sense: An Argument for an
exception to judicial immunity, 84 Temple Law Review(2012). 1108.

15) Posner, What Do Judges and Justice Maximize? (The Same Thing Everybody Else
Does), Supreme Court Economic Review, 1994 Vol 3, pp. 1, 2, 30, 39(“Judges are
rational, and they pursue instrumental and consumption goals of the same general
kind and in the same general way that private persons do”)

16) Tsaoussi/Zervogianni, ibid., p. 338.
n=ele] AZo A AHIYY HES 7|4t = Merryman, J. H., The Civil Law
Tradition: An Introduction to the Legal System of Western Europe and Latin America,
Stanford University Press, 1969(2nd. Ed., 1985), p. 38 ©o]ol thsjr= Tsaoussi/
Zervogianni, ibid., p. 335.
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Aqgths otk BEY I We wEE 9% Ud A9 I 5
vk GEHAL HHe ool oa FEH WES AAY 757 FAAE
07188 @ AEEA gt UMl BALES, ols we, 8L wE
1 AbBlE FAsE 98e AFHoR A Bol|E Fuh oled 2R
Q9 qAAolol = B e, Wakel WSl Hlal BAW JFoR 42
G ogeste] Bl galyl flaA e Gl FEH A9l gl wAW 5
slofof & %3t

3 AHo A A=, 19830l = 4 <=(Gibson, J. L)ol8) o]&] ofg] 7}x]
* B A e B R e R U

Zes FEEEE =8€E AT
AHAAR Y OE bk gloke S Axstda, 1 24 Jd, Ax, a8a 34
2 Aoke AvkE W2k ¢H(within the context of group, institutional, and

environmental constraints)ell 4] o] Foj = AE19) HolFal ot
ke AarES okt Aok fdn & diES Bt
WA A APHA gejel] FEFS vA= a1o® - F(tradition) ¥
$-(conformity)e] &% t}.20
FolEt "Fo] ofF Fas 98 e Aoz HriEEd, o7 A

e

z -

ot 4
W o

Fole= WA Aert 7B dEA] ot & ¢ Qs Aolth dve AT
%o e (stare decisis)¥ 2ol frH I7FEol R FARALE A wHEA o 7
AE&E= Hd e staades FEee Blo] sa% deoldn & & 9
02D AREH] =5, % deddA FES WA xpAA oA A
A2 stolw AR oY 7HA FaEs 9 & £k ofW B4 7|gu]&
ojuf ttE A s wo & FH T AXlskA Fotk Hal, tE AtEE
HE FE29 §34 AaE B gdd 2gs 29 5 Q7] wiEelt) o]
st JAAM 72 B, S AR 7| A A (case-based decision makin

18) Gibson, From Simplicity to Complexity: The Development of Theory in the Study of
Judicial Behavior, Political Behavior, 1983, Vol. 5, No. 1, Judicial Behavior: Theory and
Methodology (1983), p. 7. <=2 AAlo] oWl X ZE BT &S Akt Ao ofz}
FA HEolE, AMERPE, TE, LF)E, ZHE, dHolE T HFEH Fiel
stk AS BFuxt ok

19) Gibson, ibid., p. 32.

20) Tsaoussi/Zervogianni, ibid., p. 336

21) Tsaoussi/Zervogianni, ibid., p. 336.
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24) Herbert A. Simon, Models of Man-Social and Rational, John Wiley&Sons (1957), 198;
Tsaoussi/Zervogianni, ibid., p. 338 #Z=.
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25) Hagle, “So many cases, so little time: Judges as decision makers”, in Madsen, D., Miller,
AH, Stimson, J. A.(Ed.), American Politics in the Heartland, Kendall Hunt Pub.(1991);
Tsaoussi/Zervogianni, ibid., p. 338 Z+Z.

26) AFE 9] A A\E - Td A (hindsight bias), S#3 #A&F(optimistic bias), A4
A H3(status quo bias), = 7|7 (extremeness aversion) & = i Yr}
(Tsaoussi/Zervogianni, ibid., p. 338).

27) Tsaoussi/Zervogianni, ibid., p. 338-339 #%.

28) Simon, From substantive to procedural rationality, in T. J. Kastelein et al.(eds.) 25
Years of Economic Theory (1979), p. 65914:= substantive rationality$} procedural
rationality S tiH]A]7]aL At} Jones, Bounded Rationality, Annu. Rev. Polit. Sci. 1999,
20 297-321901 1= AEA Fheld Agol =2 A7k ldl dig Ve Ra2A Aose]
=& AxsEA, 5Eg dde] APHORE AFS wxe= AAA  HA(substantive
limits)®} $-2]7F 24& st A - WHS A st AA4 A (procedural limit) 2 U
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AHH e EHE fdete 297 Ik Aol olye =AE AIYHY diE
HE Estal ALY wIARE Sl digh WAEAS AAS = AV HIIE
gk} 30)

JARS] el ik S A HWA AE&e AR Evbsaixivie
T 9tk yolrh #8le Adow WA AT AL A HslE BAstE 7|9
2 (res judicata; Rechtskraft)o]gtes AE=ES Yol wmxA s 4= A
th BALEo] AR Y RS FHHoR FPT £ QYRR EFFofenE 1
59 WA XS Yol Flo] $va HU|E g,

1
dalopateh. APEY Mool SMASIE A8 @ | a4
l obk APEAA AAel e BAoz A4
Aelt. ol @ 914 Zulol N thE Hh §9lchal sy

LI R DR E

Formulagtalx= &t} United States v. Carroll Towing Co. 159 F. 2d. 169 (2d Cir.
1947).
) AFEA QL W82 Tsaoussi/Zervogianni, ibid.p. 341 .

31) Tsaoussi/Zervogianni, ibid., p. 342; Monahan, The Problem of “Thd Judge who makes
the case his own”: Notions of Judicial Immunity and Judicial Liability in ancient rome,
Catholic University Law Review, vol. 49, Issue 2, 2020, pp. 429.
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E

TYY el oW 9ol o AL Bojok szsish Bste] WA o
v oSrbetE mele] pEasish ge WHANE AWsA 2 ek glof
wolth 9 gl 4EF7] So] B 1 4P e B
BAE w2 dW gApEHets WA 59 wudld wANRE 23S
FoQE WA SAE gk WANY 2UA9s Bad AYE e
BE Ui FoelA mele] Byl od Ade TS T
o Ads: vk BAE e S ofgA @ AAsteleh @Al o
WA A, WEAAE B PA ST gout, FAU AR A4
= Aol A4 AL oA Aol HYE @

2] 2~9] Tsaoussi®t Zervogianniv ZgF2~o] WHA Ao A 43t 9l
= APHA R 29 7153 A3 (le functionnement défectueux du service de la
justice) & Y&3FAaL gt} F) APHAH] 2] SA=R Qs HAS S )
b w7kl Ads dAsta, AAAFY T FAY AR A A4S
A= FALSP YEstd U e AME WIS E ¢ e A

2 shAbar AlQkehaL Qluksd,

32) Fulell A= W] APH ARG A dojt I Slel uist AN HeZ = AA dAH -
HATLH (A8 A23)e] &), HAAAHF2z) w2 A, P9
oF /MRS S bl 2 e g 4 AL = 3
HYE olw] Hye] ARlS dialske w7hEdEe] A8 MAE dAsHA 9 =
F3e 548 7 A AEE dAAY ol aTstE e W AYFdd #59

S dASA Sdtele T, FolwE Ak Wulsk gRkvks O g o R grfa Aghs)

ATHOI Y 2003, 7. 11. A3 95424218 4, tis< 2001. 3. 9. A3 20005429905

2001. 4. 24. A1 2000tH16114 <4, 2001. 10. 12. A3 20010447290 o4 5 #Fx). £
Detd SRl A2xd A= oot FHdolgta AR AFolE, 1o
A Gt A9-dRt FrhldEe] gt 2 stttk Flolth(e
I7H Y A2xE BEE dEde B2 S du)d Adagido s il ArHol 9l
ol ob A, Ikl &3 g A dAAE] A diHY BAd dAE d WA
WEAY, 2020.2.14.. 7)1 AH https://www.ajunews.com/view,/20200214224510552 :2020.7.4.
TAA). A, 59 THTE 2, 599 EHALR Qe uge o g 4
AE T UA &

33) Code de 1'organisation judiciaire — Article L141-1 Modifié par LOI n°2016-1547 du 18
novembre 2016 - art. 1 (BYLZAY L 141-1 % : 2016\ 119 189 74A)
L'Etat est tenu de réparer le dommage causé par le fonctionnement défectueux du
service public de la justice.(f7}= AFPHOl 2% Au|29] 7|5 AFgoz Qs WA
EalE e Aol eh
Sauf dispositions particulieres, cette responsabilité n’est engagée que par une faute
lourde ou par un déni de justice.(Z2 TFAHIA Z= 3 o] AJL FUek Ha =
AAARE Saq7 DAz, B HELS https://www legifrance.gouv.fr oA 74
TFsshet,

34) AFEAQ &L Tsaoussi/Zervogianni, ibid., p. 343-345 .
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Aol x| - o W& I (deterrence effect)= AFAAF o] 7}A] o]fF=E AF
3] oFsk f=uto Qltyi= Aoltl AL FHAo] A

A ol
Aol vz 39 WA Foid B QWA FAHE Ao 2B

SOREWA, ARTARA, A2 SANA, FFRate] Ao
=1 A

3w &8 FHRET Pk
b Fo AFoR i wnel 0@ ude JAnsE sdslels
A7} aleke Aol

3491 i} (careerist judge)7} ool #AL HHE 497 o 0w
shthe @ul(Levy)e] AF7HO A Aaksol A4 ghabe] waro] FaielA W

37) FAIsE W8-S Tsaoussi/Zervogianni, ibid., pp. 345 3%,

38) A3 U8 Shavell, The Appeals Process as a Means of Error Correction, The Journal
of Legal Studies, 1995, Vol. 24, No. 2, pp. 379-426.

39) Tsaoussi/Zervogianni, ibid., p. 346.

40) dE E9°] Levy, Gilat, Careerist Judges, Discussion Paper No. TE/03/457, May 2003, p.
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wEolth, Ea A WPl A FAEol s BAE Aol MY ARF By
of e il FAE Folmz HARE Feldm 2z And

A% FaAEe] EFA A7 Hue neht FaAe P BAF WA
T 5 e BB R A4S 5 Qe Aol ohdeh 4Asl Ase oA
gEe] gl W, F2AAT Jrke Aol 2w FWe FAE dnt B
& gl Aot

AEzd FFUQ B9 dHA FFAA A s yehuith W] A
A7 hEA R OPHMMWE—H Az P HdE Be e g9
I o3l A e] AA AFolAriar A A qirh ol FA A Ads B B
gL AFe ‘9F J(Zol)ﬂr el A A sttty Eof Hyke] gl
< A el BAA shFolthal) WHike] B@IAEE HEe] AR R
S EEoA, WIS AW HENTS oFE TAA FHET F AEF 3
owd A & AAl - FALARE 7T HTole TV LS F
3 B AN E WO T TYsiE FAE HATEA)

& welo] A AgllA, oUW FXA A AdE == ZQITFeE #E s,

oF Sxteta Eobd Pabe] digh g A= ZA|7E on] W] HAH =

)
o

3 (http://sticerd.lse.ac. uk/dps/te/te457 pdf @ 2020.7.4. HZ3A )
) AT B ATEE odF o £33, ‘Wi AU A8 VAEA SHAE HEA &
Bykol A et A17H A13.(2020), 249% o] 3}
) &8, o] & 253, 276%: 5.

ol213t FH A= Tsaoussi/Zervogianni, ibid., p. 346

44) Hastings v. United States, 802 F. Supp. 490 (D.D.C. 1992) “Impeachments are not
political in nature. --- the proceeding as it applies to the judiciary is not a political
proceeding. It is every bit a judicial proceeding. There is no basis to interpret the
Constitution to allow the removal of a judge for political reasons. To do so would be
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46) Haley J. O. The Civil, Criminal and Disciplinary Liability of Judges, The American

3]

e

PA

[e]
Journal of Comparative Law, 2006. Vol. 54, pp. 281-291, 287.
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el 22 Wa WAL BAE k2 ge delA AFE WAL S Eo
ofg Z9-Eo] BF ol7ld FHAE I FAIE AHHTGAD ol
AR AP e WA, BE YA 7o gEHoE, ofF EETE
A% @Ao|th HFANZ o] FAAE A% A Ao|ANE AHA AA7F 1]
%A 7] MED Aot

4. AA

E Al (disciplinary liability)Z} 3
Ao 7|lwdtil Utk FE Aol

AP el A ool A= A A Rl
37 9ste] Abgsl= A7 RE AR o

dalde giEe st 2 A
3

sl=ie], Wabe] o oluro] % g3 ot
Hse] 49 53 19608Tsh 197080 Bl Re] FEo] oleld Wbl 3
F49e ALY AR, @A Fol wel, Seueiss® 9w, gw

Aol e S stk Aojtksl

I
3
_

“saoussi/Zervogianni, ibid., p. 347-348 FZx.

3 HAAAHANM = A2xzAA AAAFE 1. Hio] FF
AL A9, 2. Ho] 11 FHE &4 ALY B9 s
, A3z A AT FRE A, e, A A HAE
ARG westsE B S oA A Zrh oo wrel New York Constitution,
Article 6, Section 23 ZZ.

flo 30 ot
£

49) Haley, ibid., p. 288.
50) MEAAMANAE i, LY, HADAAY, AWAFAL, AFEAL, B W

EA R AALTAAZ ADRIAARAAY ATE A2,

51) Aekme} ofszbale] Agolt §REW AL G4 WA ATl ohd Aol B
7VestesE star 9guvdar dhth(olo] el += Tsaoussi/Zervogianni, ibid, p. 348 ¥ Fn.
57 & Fa).
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52) Tsaoussi/Zervogianni, ibid., p. 348 ZZ.

53) 22 A3 HAAAY Awx AP Br AASF== 3§
FAE 4 JS Aoy FoAEo] o5 AT 3] o)

54) dE Eo] H #dE VAR E ASAE, HAAAAG dAAM

e

=20200623500190&wlog_tag3=naver : 2020.7.5. =7 4).
55) “4A= Tsaoussi/Zervogianni, ibid., pp. 349 #=.
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7) Forrester v. White, 484 US 219, 108 S. Ct. 538, 98 L. Ed. 555 [1988].
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of that o] F-= 9utsl A 1 YL PHRH o7 7 £33 I7F TS A
APl FolA o, oyt FapA o) Ag-owk o] shsatAl skar
Aol FAETGHE e T AT Hh 73] Qle o W3] AA

60) 18]2=3Y GEE https)//www.wipo.int/edocs/lexdocs/laws/en/gr/gr220en.pdf : 2020.7.4.
HEAA.

61) Tsaoussi/Zervogianni, ibid., p. 351 Z%.

62) Tsaoussi/Zervogianni, ibid., p. 351 Z%.

63) £ A% 7] (Grundgesetz fir die Bundesrepublik Deutschland, GG) A|34%¢l)
Mo 379 AF5d T dFE futet 49 a7k ald s FAsIEA ae] ®
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oA ® WMo AMAAGFR, ot Tl dF AYS B A=A L

M ST Afolel AR BE AolAE vk 53 H7bRES 23e 1
APRA A Qs B Aol WMot A= oo FEje] HATE &4
shal &&= gl Ean of#d RAp A AYS == Ao, wejoly
AA E2 FEd v ) Fe, Wi AYAE qAlsh=s SHe
A AR FaE U F e et A% FEE B F olrh

W AAA BAeM e, 53] RAPEA e O dAE BRgEA o
SPRARRD ARl o8] 1 Aol ivh A dThe delA e Wt o
2 A EtEs I F vk Eoh Esfuiido] Svbel o o] FoljAa
& ot FHEha s ee 7 e 7HA A ke AAE e
ARAN Al ZakE AT = Ak dolth 7RES 49 PAeA &
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[Abstract]

Comparative Legal Study on Justice’'s Self-Restriction
through Methodology™

- on the causes and countermeasures of judge’s liability -
Sung-Ryong Kim*

In this paper the author has introduced a recent comparative legal
discussion on the judicial liability of judges from a law and economic
perspective, in order to draw the conclusion that should not be forgotten in
the domestic discussions of independence of judiciary and the responsibilities
of judges or judiciary.

The independence of judiciary or judges and the sense of responsibility of
judges as a public servant are the pillars of democracy and rule of law.

However, the two values seem to be also in an incompatible antagonistic
relationship. Of course, we could say that, from a different point of view,
the two are also complementary to each other.

The author claims that we could deduce conclusions as follow from a
current comparative and legal economics discussion, in order to realize
judges’ independence and responsible judges; Above all, we have to admit
that judges are also human beings who are limited by inner and outer
constraints. We must increase the number of judges and decrease the
number of cases. Not only a professional courts system, but also a
professional judge system should be introduced as soon as possible. It
should be possible to participate in bench trials by external expert, so to
speak, honor judges from various special fields. The prerequisites not only
for impeachment, but also for judge's disciplinary and legal liability must
be defined in detail and clearly. Disciplinary action inside judiciary against

judges who did something wrong intentionally oder with gloss negligence

* This Research was supported by Kyungpook National University Research Fund, 2017.
% Prof. Dr. iur. Kyungpook National University Law School.
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should be clearly disclosed outside, to have a transparency. Securing trust
starts with transparency, independent powers given to transparent judiciary
are difficult to abuse.

Keywords : Independence of judiciary, Liability of Judges, Impeachment,
State liability, Compensation of tort



