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[Abstract]

Study on the method of enhancing criminal liability of

superiors in complicity law”

Park, Kyung-Gyu™*

It is expressly stipulated in the Article 34(2) of the Korean Criminal Code
in the following way: “Article 34 (Principal through Innocent Human Agent
and Aggravation of Punishment for Particular Instigation or Aiding and
Abetting) @ A person who causes the results envisaged in the preceding
paragraph by instigating or aiding and abetting another person who is under
his/her control and supervision, shall be punished by increasing one half of
the maximum term or maximum amount of penalty provided for the principal
in the case of instigating, and with the penalty provided for the principal in
the case of aiding and abetting.” However, our court doesn’t apply this
provision.

It is addressed in this article whether punishing a superior severely by
applying Articel 34, Section 2 actively can be concordant with other provisions
in the chapter of complicity of the Code and Article 5 of the Act on
Punishment, ect of Crimes under Jurisdiction of the International Criminal
Court. The author of this article suggests that the Article 34 of the Korean
Criminal Code is more outstanding than the Article 25 of the German Criminal
Code because that Code divides cases of committing a crime by another
person in several categories and attributes proper punishment to a

mastermind.

Keywords : superior responsibility, indirect perpetrator, special accomplice,
omission liability, forms of participation
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