ZROSE HIHT rHekeD,
X718 (2020.10) 469~493H.
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in CISG and UCC -

(FRES)
CISG$t UCC 4#¢] &4 R F(gap-filling) 78l #
of IAlEQ CISGe FARSTHAS Adsty o /e e

o Bolth el FAREFA 1 A ZUe 3
=
-

e

) 3L 4

2
4

rl
ox ol

%
v
(2%
ool
22 iy
s
ofje
=l

ooz B
o
ol
iin)
>,
Lz r

L)
i
I

J
of
o
N
©
s
o
L {
o =

=)
Hl
1o,
o
(@)
:\é
N
1o
R
2
i
o,
=
it
2
> X
to
rir
ifua
=
%
oI

o
fo o, O rlr do it Mo o

ot
i
f
of
Z
2
=2
8]
ot
=
=
e
2
fd
-
rlo
o2
L
1o
ox X,
fot
i
[
oX,
tjo
=
o
2
e
tjo
2

D e

x OE
o
flo
© mE

rot

O+
— g
= |o ok

a

8

off ofy fo

ox HU M
N
=

-
sl
i)
At
ol
a
n
)]
fo

Jo o
Q
@

N 2
1o
=
=
ft
ox
o
ot
P

M

o RIS
ox o
© 1o,
¢

o
€L o
_O|L

A& F3llA UCColA
= CISGZF #ak AdstA @ xoke] U
AT = As Aol M, AA=Z 7
A7 ® Ao 742 AlElE CLOUT(Case Law on UNCITRAL Texts)
A ra, CISGY $45% #d 2 3 =38 7|22 gzl Zh=
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UCC $25% #3 2 #d fEEAe FaA 140w CISGe § 8%
Wy welE WS, B8 UCCS BF Wamds] A#s #ud =
Ae 23m, 0B FAANIZ WA CISGO BAA A4 R 482 99

£ o] wERE 017d WANT Wiy FFATATY AL wol faw AT
(NRF-2017S1A5B5A07061868).
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CISG #& Alqtell tisA &l 4§ 7bseA|o diste] #4& & Aoty £2o
2 CISG 44 EE7Hoe=® PICCE var UCCE HEFTF¥HSl Restatement2}
GALEE Ao = Arsth

FHO - 52 % UN=HZSU0IECS, SETSET, MGAATEA] S|AE0IEHE,
o

o B3 2020.09.22. / &AM 1 2020.10.23. / AM=EY 0 2020.10.26.

I. A&
A ZZ | efA ko] B3 FA) AT F(United Nations Convention on
Contracts for the International Sale of Goods, ©]3} “CISG™)¥} n|=ZFEdAH
ZD(Uniform Commercial Code, ©]3}“UCC”) Z+Zte]l & A K F(gap-filling) It
Aol #3k vl A AFE Fste] wA| k] CISGE %ﬁﬂ%ﬁ‘ﬁg Y

a1 AAARES Fe Aol =R Aok W] 34 BRI 1
7sA SHe wednd, FARSTAEES CISGe UCC7} jetd TA] 7}
7 Fde A, S HY FAA Byl #g ARSI CISGS
UCC7F AR "E A7lE duEdets, S A AA E= v=e) 507 59 Ak
ol gEelM o= Bdde Sucy] Aol 2 SHojetd Zze] FAR
T 98= 9A A dEA4 fua = 5 k2 wEkA CISGe UCCe]
SARS WRlol W WA uEe Fare] AzdEds HlFo Be o
o) = Aot

He] F2L o= ) Ee= WHACAMY TSt ol A% UEe] AS
thet o s FHlE| gtk 53] CISGS UCCeHe] HluE AAsh= A2

1) UCC Artl( W) 3 Art2(EF w7 A5 A1 vlal gide] Hnt
20000 = ol Ze] sl ARNAT, AAA] LEEa YA %
UCC= ®v|udl7|& sir},

2) UCCE 19509, CISG= 1980 d] a7k =of olu] CISG A7x A2&e] SHRS
£ Ucce] W Auedsto mw drel Aol glnkm s weel 9 & Ak
A CISGY FARZTES FoFeule v ARl vy Sus] oo AF7
AlRtE o] 3 11011 Efggto R 7k Zlojt), mebA thekeh QRehs JHAAL SR 5=
o ANA wath e WA FAREFTAH AAel B AT AL
4, “TAET - A uF -7 r‘ﬂéi“ﬂ% A248 A%, Bdoeta Jed T4, 267

Kal =

o

y
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o,
=2

CISG®F UCCe| ejAy A - A AL a1 olfE #

Z17vol EARZIAG Al 1 BHA FAEES e F S By, olE F
d CISGY SARZAS X AAEN ol 1 F8olA BT A4
S AAAoR dofatar dHE & AS Aotk WA ojye A AR
(CISGe} UCCe] w4 frAbd)el gk 8-S 4402 & Aolu, ot
A7 Aol CISGe F94 slA 2 H&ojgts xoF A9 HEH
Bsly] g weo £AA Hed FAY 28 2 o &8 B d4E
UCCE &3 nlaHd #AoA asct= 212, oA B 32 o fddA &
T °‘X1UF ol% Aol & 4 Arkd

on UNCITRAL Texts)E Fa|lA B CISGE %EE% sy 2 74

23S 722 HEHA o HAAZ2 S ARy, Ad2Ho 7 CISGY TZ2H
2% AAE B WEA & & e ks ZFaux f&v}
UCC S4r% &63 92 A #g RS FaA a8 o2 CISGY & f

I vl A =os gsi, 538 UCCY e+ Hed % 4 M=) o Led
= 2HE B, olE FAAE R WElA CISGY 44 &4 2 A
= el CISG #& Apetol]l tieid g 2§ 7hadhAlo] it E48 & A
oty ¥ yolrp At FARZFTA =oE AFeE O HEUMeA =99
AR CISG S22 Bt ez APEEdS 913 =419 3] (UNIDROIT) 9|
= A A AFA 291 2 (Principles  of International Commercial Contracts, ©]3}
“PICC")S "= UCCE HZFitH<Ql 2 2 o] EHE (Restatement) 4 51 CISGell
A ARER el gk =o® whpElE she Al g

oo o ox

3

3) Sarah Howard Jenkins, “Construing Laws Governing International and U.S. Domestic
Contracts for the Sale of Goods : A Comparative Evaluation of the CISG and UCC
Rules of Interpretation”, 26 Temp. Int'l & Comp. L.J. 199, 200.

4) olAd, ko] =, 249-2509.
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II. CISGe} UCCe S4HZ4

1. CISGAA S2RZF

CISG7} 2adA %= 30do]l Autth. AF7kA CISGE dhhel 4354l =4

Hopel Gamut ohel BAlo] shtel EEWetel ddw Fasa gl A
A W=, o], 2aue A3 Fepl Aia SA A7 =) vho)
i) 7 ek ole s A

WS CISGSH SAMeA MAse] 74 &S &1 §
S CISG7E BEE 94 W MBEAEY WBdE BTen FAFUY

j s
. .
(international uniform law)o|gle= HEXE &4 o5 Yoyl ot Hrt

5 @ F Ak dAFNA CISGE des w=sdhe 22 o8 #ol Ak CISG
g I7bel Adsts d9e AT er Yoprke AE g, w54 =
FQ FAlEEviE e T A8 fdiM = CISG A7z A1l wet F
dA olal, a4, Lelar Hgolhs AdHAS Ak HlzA A TUY
ol 3t E‘?—E& T dE Aotk o ojHd dAAA FAH R CISGE]
A BEarel U 242 FastH, o yeprk dAA CISG AT7x
oA k= CISGe] ARt xS PICCE tlAd ¢ U=urt o543 =29

4
Yol | Rolthn WA zhzte] wEFAL AMuw olgel .

CISG BARFFAS TAROR ATZ A2gelA 7 ed, F2o|
WA A9 CISG AAY FAERPH fAsts ANAHS £Ese] A}

et dldstar, aed dutd o] EAEA = AF, BEAHeE AAESTL
S

5) PICCH] %Zﬂl*}ﬁ Aol e FEoF sk ke AREL W2 F7tE] A WS

Mg Ao PICCY WES #Fx £ #H<(incorporation)3th= Aolth o3k A9
olfr& U?LH“‘L el SAlst A @ele] glom o] ThA] PICCO =A14 dwrdd

A& JAsE Aoty PICCE 7122 WHMNAES ¢ F7be 2o}, ol =2Elo}, g
Edjo} T, 54, 2HQl, ol=2FEY, dE Fo] Atk AAG AL José Angelo
Estrella Faria, “The influence of the UNIDROIT Principles of international commercial
contracts on national laws”, Unif. L. Rev., vol. 21(3), 238.

6) WAEZe] Bt A% ATHeZ aga E7HFEHA Sl HAA Y AN
o] 4 gtk ol CISGY ¥4 H&8& Adsie i’L o=
CISG A7z A13e] 37l waEvhd 289 U SHox
oF 3= Wol & ZHolt}

7) o] FA dEiAE 21 MI-244 HAFH0 =& APt PICCE ‘Zx7HH HE
W’ (global background law)o.& ﬂ—zr?& ofge] AT Fst= Hlelth. Ralf Michaels,
“The UNIDROIT Principles as Global Background Law”, Unif. L. Rev., vol. 19, 655.

E‘.‘r‘}\/\*——v
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Apgel els) w7hy
g8 FAH way
3 ABeAE A FoD CISGE A :

o FupEe AMAHL CISG A}aﬂoﬂ u}; 488 Ao i, o obrh
g AA el A Sz olold 4 9

of CISG A|7x0lA a3 7}X1 E“Jff} 2840 Tdolgts HRE 24

5, CISGE A
eiel a9 %
= fA A

:(o

&= Zlol ol e 4 Utk

LI CISG A7x A2d2 okl 48 WAs "oluA= FARE 9okl
TAEA 2 ARl s eiA B g AFS yEha =, A9

DA A4 FA(nternal gap)oll dEk A TAS v]ete HoE BHFH
o2 IAAE] EAMeR AAZ Hrpe] BEAQl fAer]Ee] Hrk WA
Aol sAAbg el e JE=TEe] el AR R HEH o CISGe &
A2 LS oPgA wtee Ade BE v iAo sA A dhef
& g dns

HEY FAL BE dWdA I = e d4tolth. 23 Y™ v CISG
A7z ANl orsts TUdA AE&S A% RS B AT F=H
oz dastA o, olHd FARF A B3 AF7E 2 Tl A S
CISG A7=x9] ¥ s F3lM & dFe T=4 F4A FA=Fvrel 9
TdHe] Y H AHEe dF H&5 9l CISG

g

A7z LS F o] H o7t Advk 24 =719
CISGoll W3k olal, a2, 2 A& A7 Ao AAoA v )
CISGY Y& &S ¢dlA+= UNCITRALS CLOUTe®| olsiA T
lmadlE Al B e Aol AF Fo| ofyt =AES A F
TAS MEOE A& ?JOF’% aelgk A7 o] AF-Aduks vk
S0l H4FAHog CISG #d o)=rgdo ek ALS @7t Fe sy, o]edh
AR el o] AxF Bl wlglol o) 1L Ax=32 Fato] CISG A& o] &
v dEds d18E dov) ok T3 ‘2 AT JX]’(Slmranatlonal
stare decisis)& FHE & =7t EAd e FAH =97t Hashy &
T AALS| o A A gt S dAX R S AY ] %LLL

8) Lauro Gama Jr., “Contract validity in the PICC (and their potential interplay with the
CISGR)”, Unif. L. Rev., vol. 22(1), 2-3.
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=9)El= Ao| npEA S}
TAH R o Eﬁo] WAEtE A, CISGo &
4 89 98l FANHE G =
E3A AdA FAEAHE o]F7] Y= 1
T+ Z3Hharmonization)E FT-38loF gt} o] & ¢18] CISG A7
2 A1Z) NS AR sel BAHe ols] A 4§ doF FE FE
s, @ CISG A7 A28L B WAL Fh0] wASE Fgo] 1 9
Hit4e Asa, o velrt 7 wobel w9e B CISGE A 6
4 AgHE gl BASE WAAe FUWAASL Fuuste o
@ (homeward trend)ell wHalx HFsta =1 7R 4S Zrolok gt} CISG A7
£ A1 A2gow ko], WA AlFe e rlEdFor A4
A, Tdste] B2 9 Ao FXE A, A2 = AT Ad o
Hjske] A &5 = dM7IEe] =95 sk

o
=
ol gl Lol

2. M= L EHAUCO NN F2ARZF

UCCe A$= 5¥t4S o, UCC Al1-103%+= UCC wel /N tA el
g Asta zlo] gluw UCCel FZo] wAst= 4 H-SH(Common
Law)¥} &3 % (Equitable Law)oll 2]3] X253t = uccey 4
Ao WAsE A, v=e Wy dEHS H%@ HAdo = *}
g3kl ATty w=e 7 FE52 dHWE ngow A7|=
gk gl ~H o] EXH E (Restatement) & +32 A=H|, AHT AdHAE
AlFHol w3 2l o] EWE(Restatement of Contracts)l0E 7HEo] o]

Fgatol 7 Fol4 UCC BUA 2§ =matn ot

o
of
>
3L
!
joed
_g

tjo
g
BN
Mo
1o

=]

ol

9) UCC § 1-103. Supplementary General Principles of Law Applicable.
Unless displaced by the particular provisions of this Act, the principles of law and
equity, including the law merchant and the law relative to capacity to contract,
principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake,
bankruptcy, or other validating or invalidating cause shall supplement its provisions.
10) "= BEHE AFstdrlel AAstE o] A Frh HE 7] e ddo] #
Frolrofof 3t ol fgo] WA vk A7 v 7—% ZU}U‘r Hol )
AL ol HAAAH EHIE UL AT oldd EAE A AT =
o] gdslor  wrEolx  Zlo]  Restatemento]th "W tr% 3](American Law
Association)®] FEZ wlx] WA FAZE Ao nEHS AAZoRE AEI Aolw,
g Hoke] Wi #AH FAZ sectionFE Yol AAHoR Ayt Utk ulEbA
UCCe A28 %3 BHsfrde Aol B3 Restatement’} =L Z-&71sA o] )

(it
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11) Jenkins, supra note 3, at 196.
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UCC Allzx+= UCCY qrAely 1 B2 3 whilo] FgtahA] e sfAfo] oAy
b= Ao, REyd FHHe] ANYgste] 424 A88ES WAste] UCC
SHARSHAS W83 e A%E wEo W M A1-103%2= UCC
23 HEHI P Atole] #AE WA A Eekdlel, WA Al
1-103x12+= & o WEshA A= A ch13)

UCC A1-103x &2 FHE °std, UCCY F8 YHEAS EAsH]
kel ArEE W AE&S FEetar vk wvk ®e] gAo] s A
Al HQEAIRE W A gl Qo] UCC7F 73t 543 Fsia A8 oA
= b "Hohe S B9l st ok AAR HYolA olyd HXE #AS
b= A9 bl UCCe Fast 545 et Aol disia Hde ¥
st 7]Fed gk A5 §lrh T HYe UCC #A Ago glo] A4l 7l
Mo T GHo i3 ERE EHo webd ¥ H8S Amsta, tvt o
213t SR EHo] EAsA] erta #astE 49, UCC7E dA|dos F=+-3)
= 9 BF4o wet y HE&S vk o] o] UCColA &35k WMo &
Aol i3k A L HAAE CISGol =4 7FeAlo] YA dolR A}t &
= Aol o] AFe] A;AA Ugo|th TAALS oA FAAFHOZA ] CISG
o Aol =71Ql A2l UCCe 433s] thns = Fato] Attt

= dolgme] =20 CLOUT(Case Law on UNCITRAL Texts)

gsta 9l
B Abgstel 243 WA CISG ¥4 9FRdL 323 F U dtel 45
QAL GHEE PRo] EAGG TAMSIN TP B Nz B

A= ‘ZE7FA A E < (supranational stare decisis)®] @ 2140] g E]o] g)

12) UCC. § 1-103(a) (2001) ("[The Uniform Commercial Code] must be liberally construed
and applied to promote its underlying purposes and policies, which are: (1) to simplify,
clarify, and modernize the law governing commercial transactions .. and (3) to make
uniform the law among the various jurisdictions”).

13) Sarah Howard Jenkins, “Preemption & Supplementation under Revised 1-103: The

Role of Common Law & Equity in the New U.C.C.”, 54 SM.U. L. Rev. 49.

Chicago Prime Packers, Inc. v. Northam Food Trading Co., et al, 320 F. Supp. 2d

702, 709 (N.D. Il 2004) (& SZAZNA “vHlE fxde7t v JdolA 7482 gld

B 7)o AAH olfrE ARGl do] WFA (instructive) o]tk eka A3kl Arh).

237M AdTE9aS Rt 91 gadde FxFH - wEH Jent EAs e

78] 2+ Franco Ferrari, “The CISG’s Uniform Interpretation by Courts—An Update”, 9

V. J. Int'l Com. L. & Arb. 233, 250; Peter Schlechtriem, “Uniform Sales Law-the

Experience with Uniform Sales laws in the Federal Republic of Germany”, 2 Juridisk

Tidskrift 1, 14; Camilla Baasch Andersen, “The Uniform International Sales Law and

the Global Jurisconsultorium”, 24 JL. & Com. 159, 167.

14

=
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A ekan, ek AAFHAAY H A Al #EAe] o FAIALE 7b whop
o7l M fAA oy, CISGY 94 A8 o dolrl mAlAkE e &
dolgt= 7leAd WS a1 2SS s & vk Bk

3. CISGelA ] UCC S4RZF 1A =474

UCC A1-103z°] ©J3tH, UCC W& tgel whalA] v, $4S He
Wk el ofs] BFHTh UCCE Wel 4] A= 49 nl=e] 7
ST FPES BSA HAoR Agsta rhld FAA SR mE
Restatement& 83t 718 FoA UCC7F F2o] HAst= 45 ol& A
3t W Ao TUL 7skar gtk UCC H ol glol 594 #HE7154
S Eol7] flste] Mo FAo] HAskE A5, A A& nE ARGoR
Aal WA FFaA WS AFEsta, 1ty B v se A S AF 5
W A8S o, miA o R 7 Y R MeTE dFe] Ui d5S
AAQEA B2 FAg A, = BF WA A4S Fx W dfsts e
= #Agn

o gol UCCAM &3t Mol FA B mAYH 2 ARE
Hi

CISGoll =918 7HsAdol sleA dopraizt k= zlo] AAA djgolth. A
ALBlef A o] A Al o @A) CISGS W< =7kl ml=re] UCCE 4%
3] v E= Fito] EAgth UCCe Eb Hede] w4 g 2o Fi
2 UNCITRALCIA &93te deolguo]~Ql CLOUTE AR&ste] Zt= <
o] CISG #4 o=x#4de Ha FAxd & A st AL o= Ax  CISG
S} UCCO &gl glol M= thiu|= & F&o] uh. ZAALE AN B HE

A9 AFE ‘FH7FA AM#E T4 (supranational stare decisis)®] Y 16)o] 3+
duo] A &3 A FAFTHAAe] ShdE Al BEAdo] o] HA

A o7 AMEt459E S 35t YF o R Larry A DiMatteo, “The CISG and
the Presumption of Enforceability: Unintended Contractual Liability in International
Business Dealings”, 22 Yale J. Int’l L. 132-3; M. J. Bonell, Article 7, in Commentary
on the international sales law: the 1980 Vienna Sales Convention 91(C. M. Bianca &
M. J. Bonell eds., 1987)(“TrA|da o]l A A 7F EA3chd Q=g o] Ad+Zo] 7}
o=

15) UCC § 1-103. Supplementary General Principles of Law Applicable.

16) Chicago Prime Packers, Inc. v. Northam Food Trading Co., et al, Id, at 709 (N.D.
Il. 2004); Franco Ferrari, Id, at 250; Peter Schlechtriem, /d., at 14, Camilla Baasch
Andersen, Id, at 167.
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e FACILID CISGS U4 48 o hobrl FAA Y] FAolet 7]
SH HEWe B 1 AEAL 22 & Yoha B ok QoR Be =
o7t Bag PHo|m CLOUTE g4 243 el wded 2L 5 479
Hg BRe ATE BDast Yk

2o Aynrgtow #H el 7t
gt Restatement”} B33t o= 7teFelAl AYE & F+ IS Aot 1¢
o w A §AAS A= CISGSE UCCe] = , =
UCCH] Restatement®} 22 g4 9 B o] A AL o] EAet=Aof gt
=95 AP F A& Ao|thld CISGel 9std Fdeo] LAY A4, CISG
SolA U A S EEete] 1A o R sk, o
A AE APEEYS 9% FAFS(UNIDROIT)S] = Al GARAl oF 2 4]
(Principles of International Commercial Contracts)o.2 thal& 4 A= 719
=olE A= 20 CISG S4c¢] TAste= 49, oldd F45 EFshe
el s UCCe SARZ Wijol vlFo] 4hmn ot
= "5 9] Restatement”} AMEA o] &2 o] BFeEeE fHOR #
= AY 2L ofF 2 FAAS A E v =9 Restatemente} -2
2 & e, FAAR o= PICCS RestatementE FAFSHAl 3

N
L
Al
2L
o
o

3 TATYHS TAALS A A LEHE e REHORE I
Agxo] A7 A7e A5, 1 e A 5.L7Pt”9] ﬁﬁ]i @.%

FE7F AARE 1 sdg e AEE JEste AL Jbesttha Be gt 9l
o}, AA3 AL Antonio Boggiano, “The Experience of Latin American States, in
International Uniform Law in Practice: Acts and Proceedings of the Third Congress
on Private Law Held by the International Institute for the Unification of Private Law
28, 47 (1987) ("Uniform law requires .. a new common law .. [in which] foreign
precedents would not be precedents of a foreign law, but of uniform law.”), quoted in
The Queen Mary Case Translation Programme, available at http://www.cisg.law.pace.
edu/cisg/text/queenmary.html

18) olol o3t thE el AFE Ralf Michaels, supra note 7, at 657-668.(“PICC as
restatement”2ti= 241502 A3 Aok 9] Restatement® A 2] PICCE F33ta 9
t}); 47 “UNIDROIT =tAgAFAI kA2 o] Al Aol 9o} A Pre-Statement %2}
Lo T3 A rHAEE A, A6dE A2Z, 407, 4084,

19) o4&, “FAEFu A oA nldy el gk UNIDROIT 939 Hrbs
A7 TSRS A30E A2%, 2114,

20) CISGE A 9] YA FAHEEZEEH TES ARk E e 93 A5 AYste= W
ARgsig, g9 CISG 28 Fo wHEolx PICCE dwtdzoz
A @grps wEo] 9S4 JYuh(“——PICC cannot underlie the CISG because they are
younger.”); Ralf Michaels, supra note 7, at 655.
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Aol ok ol = o EF W(code)ol FEE EA|sk= Aol ofym, EJ

i (black letter rule), fr# 34 (official comment), L] A}
(illustrative examples)® ©]Fo A At} 28l AAZ PICCY /¥ ==
& SPAoR Aok DARAENAIA AREE AL k) Aloke] FARAE S
PICCe] A4 &=& Aalse 7oA el A (incorporation)sti= WH o=
ARE3FAL glow | o= Restatement= wX7FAolth. webx EFO R PICCE
=7 A AF3] 9] Restatement &S & = gl=Aoll @3 =9 & stuAf vk

M. CISG &4 EFtH 224 PICC

ZAANE AAAY 28w 224 A EJoz 2d duHow ¥
A 71Eel §le B97h wAsd Ade St A5E7bs ol Sl

of FAbaL kel EAo] BT ThsAdo] AXY & EAES A flst
o] UNIDROIT+= 1994 7]7ke] A5+ £ UNIDROIT PICCE ¥
wANE 2T BE mAAY ] 4877 A& AAlES . UNIDROIT
PICC= w5, #e™, A3Fo=7Ee HE & AlAY T2 HAY dixx
%%‘iz}ﬁﬂ (special working group)® AFEC|BZE o= ThYSH
e g 938 AAHer HE 2 Bl A Aol
x—qu%ﬂ -’F U dFolgt FrrEnh 1 olF 7 A JHA - Bekste] 20109 &
npA o 2 AR 2SS FAS AdEolth22) 3 PICCE ‘w7PHAIAlC &%

|AY ZAAN Sae atel g ARd AkHAH ] AANE dehy
A WEE s, F AHEL v w PR Fotol, WA FYA

21) M3 A, “lex mercatoria®4 2] UNIDROIT Principles”, "S54 E, 549 A33d, W4
=AW 78,

Al 20100 Al AA AGAGe] mpAoln], F 119 ol 211719 2R o2 T E o]
3tk Ulrich Magnus, ed., CISG vs. Regional Sales Law Unification, Sellier european
law publishers p. 127.

)
L

23) PICC®] 29AE5e SAZ7kel WAAel A28 W4 §ojo] A8S fueinA sade
9 ST A5 Eolol 480 WA FPAE 2 AHE 1A TAAY Y3
A sk gt Ed v5e] Restatementshs 2el PICCY 2 Aol wlg 2AF4S
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UNIDROIT A AAMA QA H o] EAL A 1 thatel]l glo] &35 ufwj it
obyel Al A AA A& 4 vk Aoltt CISGE ‘&% (goods)
o] @A A% A&} UNIDROIT PICCE RE ulate] ZA A 2 &
e k. A4, CISGSF 22 Al xFo] ofve} st EdlH(model law)
o7 Ztwre] FUPHo R YHstE SFEAE ¥vth 5 EEHe Sy sk
AA ] 7ol ojAxbe] ofF o] FojA M) o= FA A HE&E = Uit
AAZ Tds BAoR oA il HA F5Y% glrled AAE o] 9

o

=

Agst7)2 et A e ALy SAA o A A& AT A
= =

d

=

S-ollgk A}g3 4 glth. A, UNDROIT PICCS 7]& WS A37k4¢)

g2 93 = re-statement W o] -85 AT re-statement ¥4 ol g F Lo
o, HE EE FAFHS ALY W AgHE Ror 9Ed J1EY WE
e A85S As(re-state)st=dl XA &3, HE £ IAFHEC] Y
of7bof st wrako g WA FHlEE FHS gndit ol A BHoR
A Az A A, 71 WHelE WA= AR Rede] dddts AR
°of ¥ = #Fol TS Fol FelHolda AgEnH oE AS4ow
PEE olydt =L vIHEFS /I 423 Restatement:

FrHAY HeE FARTS AEHY FAERFT YHH ddn HEd
2 ATAoE FedA FHEY FE WS Fate] HE IHAAA gon,
olglgt AL 7IEe AHHlE FF, Id B A fAHS Sl AA A
Ao A E M2 Abgol AEA71E HAolt) oju] HHoAN EEHE %
Aol (ratio decidendi)olx] TAEE <A T3 LAV FHo] olE A
AE = g - 75 AEsts WHoR AR dHo A8t A
Fo| FIbel A A EAske e siAld ddetel ME didee A
d7F Arh2D st AEWHAY e wde] Wt S AREA ojua

I YA Few, o] PICCY zdAEC] HAA HAAS =37 913
AEFAE 7IASHA] Z7] wiZoloh A, k] =&, 77

24) Magnus, Id., at 127.

B, ko] =1, 4069,

5)
26) Jenkins, supra note 3, at 197.
7) 7

o) ARAoE FEAY EE PWE AT T8d FAL wEshe el Ak dus
o2 AL Wistatute)d AN AE Wl AL ANGHE Rl gofA]
Gel ¥ et 20 2o 9uE B2 A6 nse] 9de et v,
FE(code)®) AMT BAAAE 1 BlxEe] A77h ofv]s

= }
Itk BE o 2R3 BA AL B A5 xde Y2 b QA

ot
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CISGet UCCe] EARF 1A o

ovq%ﬂ_.ﬂw mumﬁ 4 i,m mﬂu ﬁbﬂ% ol o mrw Mﬁﬂg_.mon ﬂﬂ‘% o E T
- o X O r —= U Y ., of B X Bl oo EL AR U " B
TTwo HwITwr wPmawo e el FF lrs
5 o K oo P ST A B BT
O U IR S T oo oo T o E o O CH il
b Mo aSy eI e I =y T N
o ) ol 5 "y of = Mo [~ T E M ™ T o B e % o) .
R ol W o o = o T = ol T T 1 o il R N A
TS X E L < Al — o= o oy = oa o &
—_ X om0 Z@r ~ o T E g K 3 M o
X oy z N Ao Ll
X i T T g X WA o n <
mwu&ﬁov%%aom%x maﬂmownﬁmf,i%imﬂ oz oo F o
ot or ° % = T o= JJJ T o ~
CrTe el 2R gl aFIoagd
:i ' T — — XA = ET_ JL ~o | ‘D| _/L EU EO OT_ ,H_Ol —_ ﬂ
<R o o O E o oy O B2 N . T A e <
o] M of = n X T R Z0 w - | o) n oF =3 R
M&%M?o»ﬂ%%uﬂl quM ﬂ&r%ﬂmu_% X o:HMW
10 "y hS — = -
PP gronrwE wu Ll PrTeloe ZTHETw
~ X = e R _ =W zo X g ML A _ﬂ e Tz 7 o & oo g W
o mFEVS x4 T PPy s Mo v o< 2R
Neﬂh% m%%ﬁdrﬂr Eﬂ?%%wﬂ%%wﬁ%ﬂoﬂ — W '8y
PAZTE e ml g ExePeFa¥ gt 2T Tegd
= Nlo X0 B’ W ™ i ,_.w N B ot 75 . < o = o~ o) No
Mo N omromm WA = <0 =0 oW oo = <o L <
%) o T o ~ = T = T T o) oW Mﬂ o] = B o % ) & = oF ooy
S T T T . TP LI Vg
o T ) 2 OL oS Of ni 7 T o \Mﬂ —_ 0 X — _EU —_
g XM S — o B " oMp B0 ER oy BER S WL E ooy & BN
w TR W s oL_L. N o . MM ol T, % = ™ B o omn AT Hin &
—_ = ) . — 0 ) ) ) =
o o g z, (- B 0T K _mwo T o) %o Mo AT T < Ao Wrm &y < e =
. — ol = = = M - oI -
:..L ;Ofu Ei B- 1%0 Lf al Lt 3.L o H cf 7A N ‘..E ) —_— HT ;01_ HL J_./ﬂ ﬂﬂ LL fapes
o W o A WwRw 3R o e
of oF — o K Bl E R MW oo M b EWEE 5
Ko X 3T Ry g % bk R Toop W oS
pRETEE T EET LT BRI T Wk ke R T
TR T oW PRI LWET AT T o W < 2 o
o ‘H_OI ,Ul NE J._l 1 fils) _,Ti _E_D ,OI ﬂ/lA ‘w._l 3 T dl UT 0 ,WH @_MM xm.o _En
Mo o M B o ) oo m N or R Ta BT T T
FOEOW O T oo o R’ T®ONOE M N T R A LI R R N

i oF

; Jenkins, supra note 3, at 199, 200.

i, 264-265M.
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mel BEetes qfAgsta vk ol ¢k wpRAR wx E U/ A (Uniform
Commercial Code)ol A= 54 o =30, UCC AJ1-103Fe°l wh
2y AR FAEA g 3 HAY 348 EEHy FEye o)

o
HEZET3D stARk UCCe A5, UCC HEdel dAsHAl A std UCCe

A8 HATE FolAA FAo] Wold & o], o]F thA] W i el
webx] BEgohH, UCC7E o Fait sk o old 5 WA 84 2 o=
7hs el Azt %X]E of7]ste] Ao ZA 9 UCC7E olF8a 3 UH
AAZF HAE = 9k

S CISGE &2A PICCo 98 ®vZE:4 75 thdt vhekst HHol o
& = CISGe ¢4 A& 3 fds A HAe wE Aow, nhef
CISGe] 545 Zt=9] fuHoz sdstty U4 AHEe] 54 o|&
A= ﬂrxﬂﬂ g sbgAel Ak GuEA ke A, 7k UCCY) 4 1
THMoR HEske A UCCTE Fste ¢4 HA8S A dAEstA &
< —’F Atk ol BB Yo FEH A FLe 7] wEo|th o
vHA =7HE g s A EE]r ] o] Restatement #2 FE|e] WA=

%

e
N
~
N

2. CISG HZF ¥ o2 A 9] PICC

1) SAMESZA 9 PICC

Akl GARES AL A EAWS AT ol ANNA A% AL
FESHE ol fE AT FAWE FeHE Aol dwHolth. oed A
A GAAES EAW Gelol o2A Rl FAWS o] GIAY F
BAole AZetel CISGS 2& FAFEFE A4shs 497 33 B4
Arh olel@ FAAN AR FAAE 7hel EAY Bl houE B

0) John O. Honnold, Uniform Law for International Sales Under the 1950 United Nations
Convention, 3rd. ed., Kluwer(1999), p. 97(Art. 7).
olAld, k] =i, 265W.

32) Jenkins, supra note 3, at 197; o] A&, <] =&, 2654.

33) Honnold, supra note 30, at 97-99(Art. 7).
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2% AIZHA - AAA @RE dlAsta, B A Al HYdely AR
TAMOE AAR Z=e] Fugolv AP A B TMES B
8] 12 UNIDROIT= PICCES A¢tete] Fx gl ok

UNIDROIT PICC] & (preamble)ol A PICC7} = A GAHA OFell A 8E A
S5 O3 2o AA GARIEC] 159 Aol B Y A48 Wit
ot A3, B4 FAREC] 159 Aol Heo AwnkdAolup gl
H(lex mercatoria) ¢ A8& Wevhal Fojst A5, AR DGAREC] 18
o] Ak AHgd WS MR &2 AE, ol F82 4 vk 9| 9l
o, HiEo] & YL FAAA TN H
I AU E A EAY BEete A
A2, UNIDROIT 3# o] e Zh=
S 3 - AAs 9 CLOUT 1¥
W, Ao SA A kol A 5 dF o] AEHoH, o] F FAAA Ak

A g AAS A Ak A A vEEE FEe aesittd A
A FAGAS A A PICC7E AAle] F=AHe = 2l
US4 BHEEe ¥R deHe Aee oJRkt EA 9 wE A
o Z _4.1::}2 2= 011—4_35

I
|

o> %

’

)

N
bl

So Adel o8 PICCE A8 & Atk ol
@ Age] BAl FHe EUE, PICCY e AdgagolA g v e
ARG mold), web & FAA} BE o fE FANE AUT gk A5

g SN BYA|T PICCE &4 9ARY AekdAd A& 7153 HERE
ek 8 sl el A3 Al Al

e PICCe] o3 A& =

A =] dide] obdnh 5 A AR AlAFAE =Tk W

=AMeR Add 5 gla 5:7}4 ol obd PICCS 32 FAA <k &
FAMo R Aud 5 ¢l

UNIDROIT ©]A}3] & é#ﬁgi PICC7} @38 = alAb o] Al zglel A F7

Hom Aed Jhs/dol fla& <1Asha whas A gapate] AEe] ofgh

34) FAFAACFY FARIEo] FAHO R PICCE AMEst= A9 olx= A PICC7t Ak
o] W&o H(incorporation) T &= HAAHZA x4 93k Hgo] oz}, Hoto] 2|
o FAYPCR AHEHE AFHAH AAHLR Holof g}y AR, A/ TAYEAT L,
, B AR2007), 159-160'.

CLOUT Hlo]gH]o]~: http://www.uncitral.org/clout/ & UNILEX Hlo]E H]o] 2~ www.
unilex.info, ZFA|g+ SAAEE ¢HAE, “UNIDROIT o] 2 & 2o &3k A4 &
A M A7 Tl AR A18 Al4%, 1074-10804.

35

N
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o

=

v

TAYPo R VEs & F e FATA AFAA PICC T
Aok FAATE FPE vty oz PICC Mol od3 7158 tZ3F
At 5 7o) HAZo s PICCE #AMCR HEss AS ]
=1}, —o—}XlﬂJ TATAANA = o] 2. FARAT= T 7
A FAe FEEA G, FAAE §HelE F38) PICC7F SAAE ek
2 Ad9E F US5s xR ol #d FAYe] W(law)s Hae
o= F/MHEAAE 9nsts Aoz PICCY A& E7ed A

= Aol dubHoelrt, ddz  FANATAC  #BI FAANHAYS
(UNCITRAL)®] REFAW A28z A28 Wit (rule of law)= %7}‘%—'
A 9gusts Aol ofyER 270 4AS 7k PICCE A
Abg-o] 75 3Heh3D ‘Wt (rule of law)3®ek= Hd S o]w] PICC7F A4 7}~
é& 3%, Xﬁﬂ HWAM obd M FERo= A& g 3] } AT AA
g%+ PICCE A&3te Ao, b
o] ME}. SANA ] Aol A8 shte] HE

UBP Aol ollgt A2 v ZAE 7K HatsE % ﬁ%% 4 13}

443 = %

%
=
= &

a

= HU
oo [0 off

ol
]

:‘]‘Z

mln iy

o ro
ST

o
Mo ooy |o Mt §2 o i

>41

]

$7F o Ada] Btk webA PICCY &
AbEkE HE W39 (background law)e] oot}

PICCE A#i-oF drifold sdd 545 7ML Abgste 49, 94 &
PICC7} 7= vgd 5ol 2 vebbzo] 759 Restatement®} frAFgH
7155 3T} Restatement®] X =<l 7] Restatements 23 Ho= (b5
st et ol dElolA HAHE FE5HA °J7—qe§ A7 AS0E W
olgt & &= gAY w= Aok AAE 1Eln WS ghotatrlel =
53 H4 EAolth o)A 2] Restatement?] *e‘ By FARES] A

) ‘ZH7PFF FAE 2D HEFAC dal HEAATL TR FSE FAHs
£ Ao R 71¥&9 =74 (international law) 2.2+ ﬂ?xﬂﬂ A& AW F glo], 1956
=2l Jessup ICJEAME oA ZFdelA 'transnational law'2h= &ol& A& A&}

o, YA E ‘ZA7IW R HYS 3t Q)

37) Michaels, supra note 7, at 664.

38) ICC RdF A = FAAFE o] AEs “Hit'(rule of law)ol] whel A4S ddsts o
Aoz st Jov, fEvEEANe] Ae Marst He T §lo] Abgste &
A= %EF&O] Aoy, FEFAUE FAW, He] dvkd 3] “] PICC 5& BAMA7F A1 A
g 4t B rule of lawE HIf ““ Hol o7 HAdstE= o] stk
A A2 AFd TaAARE s, urdAH2013), 623-624H. =

39) ‘background law'e] ¥l EWS melsle] ‘BEW o Wosdrl FAAE Ak
7|29 e AAS Koy YA taA FAYPLRY V%S oty d44 wAES vy
o2 ‘HEFWol A3 HRlvt AkAlgt A2 Michaels, supra note 7, at 644.

O
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9= Aagle] ARE H9ste HAFELS RestatementE 138k 497t
HIREtThAD) o]= Al gel| A o] ARgo] A H oh_ w3 UCCe &4<& w97
o fr&sttke ddelA U2 4bEolth B3 Restatements 54 =71
F MR E F& =77F 2 By ojy} o= 54 H7te] HES &
Qbell A FARE A S S F XY m7bHo] F4o] TSk 49l 1
sME 2EE F Ae Vss FoEN AL Jhestth. wEkA Restatement
o] WA 7ee FAe HES AsMEhe v, 2 RdYe VsoRE
gobs & & vk olelg A ] Ve H BRI Ve e i H oA
A= Blo] oprhab
s

ARl EAY AEe] gl A9 PICC7F #AHoR ZFshs A
= Aoz Helt Wi CISGE FAMAES] CISGE Hi A

3t FolE A %% o AAR AFoR AEHT mEA o]EAoR

CISG9} frAtetAl 25 4 At gk o] &4

A o] 3
nso] W oaE A oshd PICCY =AW 7]

= g TAY

53] PICCE @3] EaFolx @7] Wi dwxel 35 FAMone 7|
T2 Fad Sl glvh et ARA nEwoss qEe FRE 94
& ootk EAME Agss FAAEF A dsE el o e
2 A% Atk 2y Hojr REAowE odd PA TEE dolA
S 0 bAoA 2A 5 Qi ol e el olv] =
W dolA PICCSE 2 237H4 938 AFsha glvhs @2 AbelolA
ol e v Pes & Yt

As ZEFaL

Qo FAAel ouo] HEL of]il A XL ol ek zhato] s}
of IUsl & od A FAE 2 AR oY E=R T AAveR F&
HS zhx] Eer a8y PICCE A% 9 HER ofYX|rt PICCE =4
= A2

40) Ralf Michaels, “The UNIDROIT Principles as Reference for the Interpretation of U.S.
Law”, 66 Am. J. Comp. L. 37, 38.
) José Angelo Estrella Faria, “The influence of the Unidroit Principles of international
commercial contracts on national laws”, Unif. L. Rev. vol. 21(3), 241.
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= PICCO] H&o] H<3] F7lkehs d&doltt

A B ue olfFE s PICCE MEE BHeW A7I59 FHE 94
ot A2 CISGEE v IAlxeks dMste st Fdow AMEE &
A=Al w3 Aol Wl 3o 9& AANE 5 Atk PICCE o] &3 =4
GArE o] Al o kel PICCE F& &4 F stusioy, dddow =4
ALl = A QL ko] S dAH R PICCE ol &3t A thih H74
A9 AsiE FAstar vk PICC7F wAlzofe] s qedE Faqdvk= Aol
el wefel == 24 F AR el AAE CISGe AAR 84
TAE Fi Ao, 5 CISG A7x A1Fel wep &4 ow sjAsfior drh=
a1, o] AL % AzefozA e CISG7F shute] 54 WHAA et wA
glo] sl Eofok o5 oulst= ZolA, Z= P A A AsrhA
wAlskE AS ouehs A2 ofHth ) weks FA7E olf-= PICC7L wiAl€

o, CISG¢ X +4

o] ojmatE Ao A& S

AL oyttt ¥ WA= PICCE CISG %¢HS A A EA451A
ol PICC7F CISG Al7x A28 AFH 'CISGY 71&9d=’e] 2
slojth. 2ev A EAYE AL AlekHel dukdF o]l on,
aejek dwkeAS PICC7E A71E aklon, weba PICCE CISGe| 714
g $ glomg CISG A7z A28 935S PICCE B A=

F_h&

&
A 7F Ao
PICC AA7} CISG 342 2]
CISG @A Al PICCE AH&stthe 212 %
S dlof & Folth PICC ¥ =
M7l o] 2 FAlglo]l AFEE = vk FAIF dZE PICC A742% 4
A74%0] ‘EA AN T o] YEAo|nts) ela PICCTE AHeE
Qe E I FaF d o)A Ao EAolth o4& Aol Bl
CISG BAt=E°] B2 olfr& <lal] oo w=ed & 7|l CISG #78%
o] o]x& Alitel dlsiME FAR ol rh U= gho] Al vide] &
Ast=d, o Ass SUlHes 4 ARk CISG HE A
7} sl =e] ARAAL o qo g v fA 5]
ofofet gom ek Frimirh o|zpgo] A|ZFZQl ?‘a@oﬂﬂ U] ok o
]

.
e Age dokel BAH A4 L Ao RHHC

2L
o
rlo
i1t
By
>
o [
ajl
T
_E
i N

42) Honnold, supra note 30, at 97(Art. 7).
43) Michaels, supra note 7, at 666.
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CISG WA= urx] okt}h weba PICCY A749%¢] olat& AAF +4
Aoz I FAHS 2Fow 7S A 3
AL FUel o8 dAsts ARy o HEs
o} E3sk PICCE gyl 741%“?3 THoR WEAFH 7N CISGY MYz o=

[o}
-

L*a”—. %Zﬂﬁ%‘ﬂ CISGoﬂ A FAde] AT TheAde vUiru Bwa 4
2 85 TEA el S40] wAVE ® A9 Bk 1 oolfr= CISG
2o AA HAANE B et Aok FAl Zere] dAfe] wiiol] ek qf
Zo] th4 At AE B 9lar, o|Z Qs 1 e FAES Adket ould 9
o] WAste], AapAom WA Fujo] WA 7] witolth. 53] Mo|wF A
Els

ﬂ

Q1 g ol ek Yo (dH &AL tEe] AAASR T}
ZAF ke et HUME wa 9L ® Bsla, CISGE 94
W (external gap)¥} WA &M (internal gap)e]l EASHE Zlo] Apdo] B 44)
]E]ﬁ]— CISGA Ak B e EAE 6] flste], B HAT Fo]7

i 2 AYES] Wee 29 o AAH
ANl o] FHo] e AAsE Aol uigz ) o3 BE
A 71%& & 4 ¢l Zlo] 2 UNIDROIT PICColH #dd oz b3 4

V. A&
CISG A8+ Fdo] TAst= 45, CISG A7xNA F25 HIsh= WY
= WAHe® At . ol FARF G W HumY HES

3

et A ste] EEaAde]l TR A YA oS

=2 2z gt o] 8 v SAGUA(UCO)S] FAR

WA RS sylEd), olgle AlkE CISGS UCC A4
= A0 s, CISGe] F4RF 1S B&s} 8

44) A= CISG A4zl A= Alke
23k A 8ujAe] Heom AEHOZ
st} o]ol o3 PICC91 A87hsd X
At AL Gama Jr., supra note 8, at 2—3,

45) 73715, ko] =i, 4069,

46) Gama Jr., supra note 8, at 22.
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=d 1 540 As

¢t Restatement® &34 1 $24& BRIt HAS 7
CISGe FTHHZFTHoRE IAAHAA FIARSTH He A A
Restatementz} A3l PICCE TZAHFTHOR Xﬂ‘ié‘}ﬂx} goAD o]z gl
Howe v= = o=

R
ﬁ
il
=
[o2a
o

AN 7| GA] A kaoﬂ #3 Restatement?} PICCE 474 F+ tti —“577{}
3 A7 AAHS ARG Ashd UCCY RIS FHOoZA Aofyd #g
Restatement®} CISGS] HZitHO2A] PICCE diH|ste] &=o& st Ao
2, 02 dA4d EAS A=A =09 A WA FAf =99 Wk
ACISGeE UCCY EAE# sir)s A /A el did Ae

A
(CISG/PICC, UCC/Restatement)E I stdom, o5 F3 CISGS UCCH
A B A A S 7450}04 a2 =75 ARt 53 e 542
< HEE siSth
ARZ @ 9 #Ad RS T3 AP ® CISGE & 14
A =oE WPstglon, 53 UCCY e WY #do e &
S 9, o5 FAAE R WEA CISGY 44 s4 2
o dsiA g 48 rtedAE AHR YT &
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[Abstract]

A Comparative Study on the Gap-Filling Provision
in CISG and UCC"

Choi, Sung Ho™

CISG Art. 7(2) prefers autonomous gap-filing in the form of recourse to
general principles on which the Convention is based to making resort to the
law applicable by virtue of the rules of private international law. Any gaps
must be filed, so far as possible, within the Convention itself. In common law
systems, a similar provision can be found in the Uniform Commercial Code:
§1-103(b) expressly provides that ‘unless displaced by the particular provisions
of this Act’, the external principles of common law and equity, ‘including
the law merchant .. shall supplement its provisions.’

Both legal regimes(CISG & UCC) provide for gap-filling of its provisions.
Both provide for the analogical development of their provisions, the UCC with
principles consistent with its purposes and policies. Similarly, the CISG
authorizes the resolution of matters that are within the scope of the CISG,
but are not settled; "internal gaps” are to be determined on the basis of its
principles.

If relevant principles are non-existent, then the matter is to be settled by
resorting to the applicable domestic law as determined by principles of private
international law. Analogous to the UCC, the CISG rejects foreign domestic
law, in the first instance, as the source of principles or norms for gap-filling.
General principles may be gleaned from the threaded policies reflected
throughout the provisions of the CISG.

By conducting a study on the relationship between CISG and UCC, the
study suggests that the PICC should not be viewed as a code or even a

non-state law. Instead, their nature is that of a Restatement of global general

* This work was supported by the Ministry of Education of the Republic of Korea and
the National Research Foundation of Korea (NRF-2017S1A5B5A07061868)
#% Lecturer, School of Law, Kyungpook National University, Ph.D/Law
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contract law, and their function is that of a global background law. So the
PICC will be able to play the same role in international commercial

community as the Restatement of Contracts in the U.S.

Keywords : Gap-Filling, CISG, UCC, PICC, Restatement, Gap-Filling Provisions,
Lacunae in Law






