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[Abstract]

Eradication of Prohibition of Re-litigation
- Based on the views of the citizens, who are sovereign persons,

rather than the views of judges -

Choongsang Lee"

South Korea and Japan are the only countries in the world that prohibits
any person from carrying out re-litigation if that person has withdrawn his
case but has not waived the claim before the judgment is finalized, although
the legislation of both countries recognizes the difference between withdrawal
of lawsuit and waiver of claim. Korea's prohibition of re-litigation clause is
based on Japan's erroneous understanding in 1926.

A number of precedents and the majority opinion argue that the prohibition
of re-litigation clause is necessary to prevent judgments from manipulation by
relevant parties and to inhibit any acts that might render the efforts of the
court ineffective. However, re-litigation of a case cannot be regarded as an
act seeking to manipulate the judgment, of which its effect has already
become extinct. Even if any hints of manipulation were to be found, such
effort is not illegal and unlikely to be criticized. Therefore, prohibition of
re-litigation is an excessive restriction against plaintiffs. If a defendant is
against re-litigation, then the defendant can express its objection against the
withdrawal of lawsuit, and even if re-litigation is pursued repeatedly, the
case can be rejected for abuse of the right to bring an action. Also, the
records and judgment from the former lawsuit can be utilized in the latter
lawsuit so that the efforts exerted by the court before withdrawal of the
lawsuit will not be ignored.

It would be reasonable to delete the above clause. At the same time, it
would be necessary to introduce a new legal provision in the same line as
Article 269 (2) Article 269 (6) of Germany’'s Code of Civil Procedure so as

* Professor at Kyungpook National University Law School
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to prevent disadvantages to the defendants.

Keywords : re-litigation, prohibition, eradication, withdrawal of lawsuit,
waiver of claim, excessive restriction, authoritarianism, citizen,
right to bring an action



