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7FoHe Mg A7 W FH(most  serious  crimes  of concern  to  the
international community as a whole)”2] *®Ho] ICCe HAHHEHAES 73|
skal AvkD o714 THE Aze HE'T A=A F (core  international
crimes) gt FH A= AwmAtol=) Qo whek FH HAAWMF 9 R
o Y 7HAE A A2 20029 7TE AFE IAE ICCE o=H 204 7H7h
A7 Zor AAANEY A YA 9 (international criminal justice) 37 =

(o]

He RHdshe AAEol Holskth shA OlEM uEek A g Al A S
Aol w= BEata, ICCete %24 2 dxpe] vEeA, Ao fwd 2
T8 AR el A 030101 U v HEE 5 %—__I%Pérﬂ% d5 A= 201598 A
FZICCY A7I'7F A HAE7HE Abole] o 3ot HA sk -
AEIV S AFEZAAE Atolo A z&31A 3AEd ICCe 9A71'7F A A7
of & F4<& "dAy whHste] =y tiE A F$7F vz 20189 69 8Y

9] ICC ‘Bemba AFz1(Bemba case) #HZ& 334 oldth4 2008 7€ ICCE
Aol el o] 2018 69 ICC A ATFo 23t 2HF FxFHo] d o
7FA] ICC7F Bemba ARl 22 AJ7bap =22 A gjgk Zlo]l 7)o o] 74 <]
FAL A% B2 gAY AFZ7HE Alolel =A7F Hal k. o] =

of aAATFY] AAS vAH o B B As 5AOE )

[U

A
rlo

=

II. Bemba AFA 7o 2 SAAAAH #4

1. Bemba AFA 7l &

Bemba AF71& ICC7F 2004 129 2ZnppAg QAL =ESl FgolZ g 73
o] I|HE wol JJAgE ‘FdotzegtE st A3 (Central African Republic

D 2vhtd JE@0Y dl AA w2 2 oAlxE,

2) ZvptA AbZ-A8%9] 2.

3) ICCe f7)ell &t AL, 1A, “HAYA AT FH T Y7l e A AR
AA BAE AR, TAg 3] =F,, A64H, #A45(2019), pp. 41-72.

4) Marlise Simons, “International Court Throws Out War Crimes Conviction of Congolese
Politician”, 7he New York Times, 9 June 2018; Stephanie van den Berg and Amedee
Mwarabu, “Congolese ex-Vice President Bemba acquitted of war crimes on appeal”,
Reuters, 9 June 2018; A%<, “ICC, AR HoJ= 144 1838 w2 Bembadl F
] A3 (2018. 6. 9).
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situation)’ o] et FAFe] AiEo]th5 Bembaw F otz 7 starel] AA
3 FuIFFEa o] FEE(2003-2006)S A AX|Qlelxl ¥l Eal
H2A, 2002 Ttz gbestareld o] wAstAl FAl St el vty
sty Ol 5 o] lel Ange-Félix Patassée] 83 o= 20021d 10¥€5-H 2003
109 7FA] #4419] 3 3fol] A AP R w2l Mouvement de libération du Congo
(o]3} ‘MLC)E Tdotzel7test=or AU TS oA 3Hdd MLC of
HEL TStz grte sty RIRIES s s, 41 23995 A4
=d, 2007 d 5€ AHAFAE A ICC AZEE= oyt HaEd s
Bembags 7]4:3F3th ICCE Bemba A& 53] ICC AME H2=2 QA=
wrek 2 9 AANHAE FAske A dE VA Gt dAA B
< oAdGA = A #S AT

el
Ij
=
=

20109 119 AlZHE Bemba AFA A A2 20143 11€ 704 437 o]0l #
a1, w2016 39 219 Bembarld DA A SR 23] A (2 a4 A
28Z(@)d)o] Aste] olxkof wHkek FH(2wpird ATR)EAS As 2 A

5) ICC #HZH-(Office of the Prosecutor)® ZwtA A13%(a)d 2 (b)dol] wa} ZwpA
A B ek gyl B4 A3(situation) S 3 HEEE A9 2 st thdl ‘ou)A
Abpreliminary examination) S A% A2 o8 FALE A &= Q) oo ©dte ¥ It
A A3Z()FS Aol T Ao k= Alae wE A#E S (Prosecutor, AAF
o Ao g FAMNAl ThsAd S AE A Atk v, o] Agole EubtAg Al15x(3)
ol wel ICC AAAAF9] s7FE wrolofnt A 417} 7H/\1El tl, o] ICC A
598 WA 5] 9gk Aol ICC A&F-= 54 8 d digt FALE &3 714 79l

7&* sta o]l HE Izp/maele o]8o g wWwyEE Ad(case) S A ST o]g]

o HAH Q45d uig Age 104A, "HAFAATAY N, INSS AdTFHIA
18*08 (A& IR AZFATd 2018), 25-27%, <http://www.inss.re kr/contents/
publications_rr.htm> (A< 2021. 3. 17).

6) ©] 71zt &< Bemba A4l FdolzE|gte sl o® dAdE 2] 3 WHoRRYH
g "olx FauFFsa BE MLC R WEHY.  Prosecutor v. Bemba,
ICC-01/05-01/08-3343, Judgment pursuant to Article 74 of the Statute (“Bemba Trial
Judgment”), 21 March 2016, para. 706.

7) Susana SaCouto and Patricia Viseur Sellers, “The Bemba Appeals Chamber Judgment:
Impunity for Sexual and Gender-Based Crimes?”, William & Mary Bill of Rights
Journal, Vol. 27, Issue 3 (2018-2019), pp. 599-622; Kerstin Carlson, “Bemba Acquittal
Overturns Important Victory for Sexual Violence Victims”, Zhe Conversation, 15 July
2018; Susana SaCouto, “The Impact of the Appeals Chamber Decision in Bemba:
Impunity for Sexual and Gender-Based Crimes?”, International Justice Monitor, 22
June 2018.
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oAb 2 a AU (Zet A XﬂSZ)iH?A ), A %ok
A Mo Baardd e §HE Ausad ﬂ °] BembaZ 18%3 Joll A3}

=) o)
Fdz) o] dAo|ek o71A A F Aol A= Zﬂ4 ghefol sl of=
C Regulations of the Court, Regulation 52+ ICC FHA}7}

o] RE=A] EFA|ACE e dEoR A Y]s(a statement of
(a legal characterization of facts)® F+ 7IXE 531 9

57401t 3 54 A Tl WA A S ¢

3= Ao v 4 9l Regulations 52(c)3-& ICC AAME ‘AR 9] 7]
Mo & 948 A Potal Uk stube 2ukatA A6x (A
| whel =), ARE(HAAMA) H A8xe] 2= )7t

ﬁxési 9}% ‘HSJJ(crlmeS)’ﬂ}% ol F WHAe =Erpatg A2BxR(4EA
W, TEAR, A, A BxR §) B2 AR S A7 A skl
= ‘WHRI7IE el (form of participation; mode of liability)' &+ %o|t}. &7
o], Regulation 52+ ICC AALR 3dtojaw ‘AR (facts)ol gk FHA A4S
R }UéEH T VMR At ds Sl SHaAer & ¢
5 A9-a Qe Aotk

ICC7F e 9 ﬂ%xﬂﬂdsﬂ? ZeAeR S7b s e sk @At
AAZE JEHE=ZA ICCe #Fdd #7be 8-S AlgE 5 7FE F<lo]
AT FHFE Ao U FAF 2 7|42 E st mekA, ICCAAA AdtE
Q5L WFE AA ®RHRFFeA dey "oyl oA ®HE Agsta
FEHA Hi=d, ut2 ol F wliEe] ICC ¥ e I A GA Aol A= A g
HAS 19T HJAJAES THALE AAATE TS st WA
7F ZAbeE WE]l Atolo] X dgk FHo] Qb= wig FR3 w=Ao] ®ThlD

8) Bemba Trial Judgment, supra note 6.
9) Prosecutor v. Bemba, 1CC-01/05-01/08-3399, Decision on Sentence pursuant to Article
76 of the Statute, 21 June 2016.

10) dulHe] s FsA e EHRLTAZAATLACTY) 4o AFAA T4

(ICTR)OIM = F22e AT o mdlctmentﬂ‘rL gol2 AgF oy ICCoAA =

‘document containing the charges’Zle £01& ARE3th AFo s o2 ‘DCCeEr

F27]% g}

WA o] that AAS, A, “FAMA W AuAls)l xde] oA e] AT}

=3k ZJelgArAel Apdel ©l3t W dslee e Qs raAwelE =, 647, Al
3(2019), pp. 9-40; ¥vAg, “FAFGAARAACO)TFH A5z A3 FHe] 7/id”,

A E,, A433.(2016), pp. 79-99; A4, “TAGAA TS HA] AFEHA A

7 iR19] FAMA A el ek F” riLZﬂ‘ﬂ“ﬂ?Q]{%J, A65A, A42(2020), pp. 31-64.
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Bemba A7l A4 AT = 2opapg A25x P A28Fdd AR A= oY
HEAAMEEY F A TR TIAE ARER(@FT Aol AFHAQ
(command responsibility)e] 95 AA3L o]& SAZ 7|4ad HAEA 4
& FRABAS Wk ARt ofgel A A A EE npep o], olF
Bemba AM @AaAA = vbR o] A A olgt= MAFAVMEHE A
Aol mlarjlel digh HF A4S WA doh

2018 6¥ 84 Bemba AM A A= 5] AAd T 29 o] Hhgl g
AL xye 7hed 3% godlns Fa AT 57 Tl
et A4S 25 FHHa(reverse) I oA FHE ALt ol 2
WA AT FHAde] AT 3909 wFAA FAoAd A gz
#rh EgH Bemba AR FAAARRE TG 5O ARHES TopER
‘¥ AFF(divided Chamber)’13¢] R5& HojFi =], o9 39
< 2% AHHE 9l FHEW o 38 F 18-S FHRE T
stHA = & AR ok ‘A= A F(new trial)”S,15) vhof oA S
A 29 AT FRBAY A4S FESHATIE o] a4 AHER] H
T THAEE SA FAHLE B =dE ob7|edal v shatel AN
Ve A Evhs e thlD ICC AEE 479 Fatou Bensouda A}

12) Prosecutor v. Bemba, 1CC-01/05-01/08-3636-Red, Judgment on the appeal of Mr
Jean-Pierre Bemba Combo against Trial Chamber III's “Judgment pursuant to Article
74 of the Statute” (“Bemba Appeals Judgment”), 8 June 2018.

13) o] “BEdd A#AR"EE Hd EAHE ol Z4F 189 ICC AAFe] Am Aol

14) o] ¥ 9o AFBHBL g dns dHeg 4% Reko] I ¥ e A (Separate Opinion) &

MASATE.  Prosecutor v. Bemba, ICC-01/05-01/08-3636-Anx2, Separate Opinion:

Judge Christine Van den Wyngaert and Judge Howard Morrison (“Bemba Separate

Opinion”), 8 June 2018.

Prosecutor v. Bemba, ICC-01/05-01/08-3636-Anx3, Concurring Separate Opinion of

Judge Eboe-Osuji, 14 June 2018. Zv}#4 A83Z(2)&S dAaAA Aol A g LAA

A& FHPHPA QBRI obd “of 2 A A (different Trial Chamber)”ol] €3+ “A 2

& AHnew trial)”"S& BHE ¢ Jde WIS FA5a .

16) Prosecutor v. Bemba, 1CC-01/05-01/08-3636-Anx1-Red, Dissenting Opinion of Judge
Sanji Mmasenono Monageng and Judge Piotr Hofmanski (“Bemba Dissenting
Opinion”), 8 June 2018.

17) Alex Whiting, Appeals Judges Turn the ICC on its Head with Bemba Decision, 14
June 2018; Leila N. Sadat, Fiddling While Rome Burns? The Appeals Chamber’s
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L oolddon B wdel gl U 9ug ZPst 4BAS wEE
st h1s
ol 7le] 3¢l Bemba®l AF FHRAL WY ol 2
A aokg & ek A, FEANRAE para 1169] DAY A9E
=

mnﬂ
oo
1o

lﬂliﬁ—.ﬂ

)

M, dAARATY FHRAALE ZvbrA A74xRQ)Fe] 8= ¢
o g we, S AT F9F v a 4”@M@%M]ﬂ€ﬂ
AR 3 A E(facts and circumstances)’195 “d o] A =(exceeded)” A 45
2020 mEbA, FaANAAE para. 11691 EAE P9 FH LA A9
HA#Ade Fonsity. 24, FAARAE para. 1160] 2715 A= o
PAE(SF A4Z2)FY] FIHAE HoAXA G dAAAT FAA
HE A95)% #dsAE, dAARRE 2ot A28z 4 W
FEIQL ‘A3 A Helo A8 F sl T ajle] FatEe] Wi
AstAY Adst7] 98] “DeAola &l Be 2AES A= A

sofof ATt o] AZHUTGT Roals A5E AT
o] =

e

ST, FRAABY ool s v () F2ARAE para. 116
of AAE A9 volsle] AsiE el FrUARE Aol ugom

Ha2) (i) o VEH DA APABTE ABE@F A “BFH ol
FelHe wE 25 Astsd A dolop Bk PHLZ

=
=

ol glo] A

Curious Decision in Prosecutor v. Bemba, EJIL Talk!, 12 June 2018; Diane Marie
Amann, In Bemba and Beyond, Crimes Adjudged to Commit Themselves, E]JIL
Talk!, 13 June 2018; Miles Jackson, Commanders’ Motivation in Bemba, EJIL Talk!,
15 June 2018; Miles Jackson, Geographical Remoteness in Bemba, EJIL Talk!, 20 July
2018; Jeniffer Trahan, Bemba Acquittal Rests on Erroneous Application of Appellate
Review Standard, Opino Juris, 25 June 2018; Alexander Heinze, Some Reflection on
the Bemba Appeals Chamber Judgment, Opinio Juris, 18 June 2018.
Statement of ICC Prosecutor, Fotou Bensouda, on the recent judgment of the ICC
Appeals Chamber acquitting Mr Jean-Pierre Bemba Gombo, 13 June 2018, at
https://www.icc—cpi.int/Pages/item.aspx?name=180613-OTP-stat. (2021. 3. 19 ®+&)
2okt A|74%(2)8: “The Trial Chamber’s decision shall be based on its evaluation
of the evidence and the entire proceedings. The decision shall not exceed the facts
and circumstances described in the charges and any amendment to the charges. The
Court may base its decision only on evidence submitted and discussed before it at the
trial.” (W& 7).
20) Bemba Appeals Judgment, supra note 12, para. 196.
21) Ibid., para. 196.
22) olgA Aotz GA B AYES 119 A3, 208 v Ak agla 5719 g
olt}. Ihid., paras. 118-119.
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A PYHAE “olefe Hy9E" #A-A “aé/\}iﬂo(cnrmnal liability)”2 “A'd
(extinguish[---])"H B2 (iv) dAAHRFY F3FZ2E A1 FHE A
tl= Fo|t}h2d)

o ABE ool F4se v o] AR FaATtel] AAE HHF
ZFE el ‘X3 B (command responsibility, A28%)'¢ FA LA = s}l
A F R HaiRle] FatEe] WHAE WASHAY AHatr] s dFAola
A BE Z2AE HAsted AdS Aojgte 870 dFHEATE dAlA
H7-] Abdgde] ERlom® ] okl A A5 3 Regulation 52 & ‘AHE o] 7]&
o digk M 54 F A T F MA A HHAVE I S EHA 2Q
i, webs g acle] FAASQlE 8 4 gloks Aolth

L

M. 24497 bl el Bg v

A}

L ZRAARY A B ABH We/)FoRRE o7

ggo] Aol st A HA nIAHE dHAATHo ALA ] oisk 44
‘Aol 7] (standard of review)'o] 3k Zolt} 7] ICC ST 2 &#

Fras Al G AR A (o] 8 ICTY), Edu=r Al @A a2 (o] 8t ICTR) 5 44

TAFAEAES] FRAARTES oW V7 T ARG gAsA =
AR Ads EFehs HEE dRHA fAsskh ICTY Sk ICTRE)
FaaAdts S92 A4 dushs dAAETTE 9 2 S5 s
£ ddste d glol

1 %] (deferential approach)’ = #1-8& @l gkt}.24)
ICC 3AAAAR = Lubanga AP HZAA o] ‘&F 'S ICCoﬂfﬂ_w_ ]

= Aol A stta AFERLEH) o= Ed] AW FR(ZA 2A
Az A9 =4 )4 285 E A o] gyl Ul FAA A=

23) Ibid., para. 198.

24) Prosecutor v. Kupreski¢ et al, Case No. IT-95-16-A, Appeal Judgment, 23 October
2001, paras. 31-32.

25) Prosecutor v. Lubanga, 1CC-01/04-01/06 A 5, Judgment on the appeal of Mr Thomas
Lubanga Dyilo against his conviction (“Lubanga Appeals Judgment”), 1 December
2014, para. 27.
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Mazd @ 5 oS AER we APAne 548 uHd o o
G5k Aolth Eebtd ATAZQTL AN ABR] BAT BAN TS P
e J#e A Utk

A BT 7”3—3‘ <Ak AA

AR T A ge L‘]O-]/H/H‘—— o}
ANM AZHIL =od ST

A 71M ATAZQ)Fo] xR e TR T FARAM O “FA s}
AR [FHEAA S AT dellA ol 77 Fo AP = Ay FUAE
of gt FES FAE, MAE st i uid, S0 24 o, &
dglel AEHE AFIAAEY vk 2 oA Y], Y- AR T AHH
Ot =uks xets Ao o] BE 2 798t 1 Fa4S BUke
I EbRAe] ZAR S e 9Ad de AL dAARTIE sttt
=, e 7o) AA BE Fele] S8 HFHsn AFdEAe] ool nh
the] oy BAFES IFEE du = AR AEE A 2
THAA AA] WEs ngste] AW ApAAEs WE 5 e 7P A
AA el d= Aotk ALy ##E 3 Bemba AFA LA A AR EwH 9
Aok AAL 5do] diE VI Bk 77 F1e FAd 73379 TAE A
EPE AMES TalME A3 =edrh ICC, ICTY, ICTR 59 A4 Awd
1-'%

754]
7]

(ol oo e

obF €Ml Aol e AAAS 4TS FAHAE, o))
A9e Fe FaT AVl AR AAART-S] ApdBo] FA
@ FH Aol ohde AFH F4E THD olsh waAs, wxs)

26) Bemba Dissenting Opinion, supra note 16, para. 12 (“To succeed with an allegation of
a factual error, the appellant must show that the impugned finding is one that no
reasonable trial chamber would have made.”). ICTY AAdAATE= A AT 245

AAre] QlZzMolal iAo HREE Faole] J=Mele FRITE = A7

rlr

& EQolis RARge Uo] Ag5o] A A uele] F4 Fed ool
W2 AR dFetelof SAR, FoaE AV AILelAE o oY FHE4
o Axo] AguA i, B WAL Aol FASRE FrolFOAE, A, EE AR

A A et JF5AdES Fedthe Aotk Prosecutor v De[lc, IT 04-83-A,
Decision on the Outcome of the Proceedings, 29 June 2010, para. 14. A%} Bemba A}
A Grdae ojefdt FAAATY] AFH V)FEe A ol Hole O]XJ% xya}
I Yk F, FJudL AMEATY AFE AST FUF §la oo AT EX"G}D%
E%”\“ZHJ*HL EPA0F AR AMEREE HET O] £ AA "HArheE Blelth
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£ (citation) ]
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of

Hlo

3 % oF

S

Prosecutor v. Ngudjolo,

A& 7}A al(with extreme caution)” 3
para. 21;

A
A=}
supra note 25,

3ol thkar A H 3t} Bemba Dissenting Opinion, supra note

Judgment,
ICC-01/04-02/12 A, Judgment on the Prosecutor’'s appeal against the decision of Trial

evidence was, in fact, very limited.”).

29) Bemba Appeals Judgment, supra note 12, para. 38.

30)

Lubanga Appeals

Ibid, para. 15.
28) Ibid, para. 8 (“At least in the present case, it appears that the Majority’s review of

16, para. 16.
27) Bemba Dissenting Opinion, supra note 16, paras. 6-7.
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whabstith, &, 28 B ¢ ogls it i des Aol ok ar i
J3HA] 2= Aol “Q A (miscarriage of justice)”S oF7|g 4+ & wle AA

15 92 K w9
EA AR Adstd] AQT  dvkm FISFALI thel Aol
o

FA AFL FAH FAY TAZ AL AL mukitAe] E£F A
3 =
o .

= A
MAds st A Fe AeEelA FRAAANTT7E & dF5Y AE&S Sl
22290 A A FsA “Aelel o] (interest of justice)’ol Wkl A 37}
op7| o} A= tEithE Aot siA|NE o]H A mwpgrAe] ‘EF dFH A
ol 3t zFo] glomz ICCOHH °1e Aget7] FEvhe T4 4l

o AUHORRE EEHE Yo durd 3 Fo *ﬂﬂﬂ WTO]EP

27d, Bemba A A AR oA 2kt Ae6x(3)3 o] 1A
st gt fFAAY =9 7)E(standard of proof)o] ‘]l oAio] gl=
(beyond reasonable doubt)¥& o234 FAAANARTL LA A FH-o] ARA
I T FEHoR oile] A e TS s FaAARE = 1
AP ES WEA] ‘g F oo (overturn)” @ thal 48 TE30) ARk Wb <]
AL oy e T FaiARt = B At AR #E AA o
“FToigt 93 (materially affected)” s 717 5ol & A4S 37| F Aok
I FASt e ZebatAd A83(2)Fe] HulEltia A A ghrh36) ek vhy)
AL muhatAdd FEAl oAl gleleldte SHVIeS AdH R A&

Chamber II entitled “Judgment pursuant to article 74 of the Statute”, 7 April 2015,
para. 22.

31) Bemba Appeals Judgment, supra note 12, para. 40.

32) Ibid., para. 40.

33) ZoubtA A21Z2 (A EW) ;}

34) ¥4 iLXﬂJJrEﬂaL HhH o ﬂﬂ“ o4l gl THVIEe 9ol 3 T
2

a1e AFE AV AdEe e @Yy 2E fle As FFdva g
Prosecutor v. Milosevié, Case No. IT-98-29/1-A, Judgement (“Milosevi¢ Appeals
Judgement”), 12 November 2009, para. 20 (“the standard of proof [of beyond
reasonable doubt] requires a finder of fact to be satisfied that there is no reasonable
explanation of the evidence other than the guilt of the accused.”).

35) Bemba Appeals Judgment, supra note 12, para. 46 (“IWlhen the Appeals Chamber is
able to identify findings that can reasonably be called into doubt, it must overturn
them.”). o= YAATF9 AAATES FodATE AMEAGER QAT T
EAZE oty a, g FEH gAe] glEelete $HYIEY A8 A%d Holga
o}, Ihid.

36) Bemba Dissenting Opinion, supra note 16, para. 11.
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Combo, Read by Presiding Judge Christine Van den Wyngaert, The Hague, 8 June

2018, para. 36.
40) Bemba Dissenting Opinion, supra note 16, para. 5

41) Ibid., para. b.
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A

Aeln AN WE Ao

[e)
39) Summary of the Appeal Judgment in the case The Prosecutor vs Jean-Pierre Bemba

37) Ibid., para. 14.
38) Ibid, paras. 2-3.
42) Ibid., para. 13.
43) Ibid., para. 13.
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(confirmation of the charges hearing)= ICTY 59 9] IFAZAPHL S &=

A4 FE ICCAl 53t dAfolt). FAAA G 752 ZvlafA

b EAaAbE Rl S TIE] (9 YR WA E AR T 1S whek A4
L

51

pul

o,

A (substantial grounds to believe that the person committed the crime
charged)”S A &sl= “FE3 =7 (sufficient evidence)”7} &A35t=%] 22l &}
a4 7o) 1Y Af 1 FoxE dAARe R {rle Aotk o] A
ol =9 HA T sue AT A e Ade] JPHE Fo Azt 4
7] A wARE ] Fogzte] gs A4 u, #d FAF 19 HIE o
Ao g dARg 1A gk HAaghe] Abd gl HAAE FAE Ao
ATHA) wieba FaAPEERIAEE T3 AR Vs “EA47] VT
(gatekeeper function)” T “o]3} 7] (filter function)’o]gtir F& s 4 3l
047 ICC AP AARE
I 7HA] ook g A S
ICColM 9] At A &

Aol EX &4t HAAAIAFEL ©
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44) 2rptd A61ZG)FE 2 A61Z2(7)F FH-(5H0).

45) 2ot A A61Z(M(a) T a3 22 E7E ThAk gele E3o] vorts Ado

2 |rle AYS B9 A5tz Atk “Confirm the charges [*] and commit the

person to a Trial Chamber for trial on the charges as confirmed.”

Whiting, supra note 17.

William Schabas et al., “Article 617, in Triffterer/Ambos (eds.), The Rome Statute of

the International Criminal Court: A Commentary (Munchen: C.HBeck, Hart, Nomos,

2016), p. 1487.

48) Prosecutor v. Mbarushimana, ICC-01/04-01/10 OA 4, Judgment on the appeal of the
Prosecutor against the decision of Pre-Trial Chamber I of 16 December 2011 entitled
“Decision on the confirmation of charges”, 30 May 2012, para. 39.

19) ZohitA ABLEG) TS F2AARAYYE A AAE AF EE 2ok FA oA
5 glon [+] AL ¥ Bat Yon A

50) Bemba AFd ©ol A3 A5 ‘XdHolgtE MES Rdse PE8AIZR broad &
AFE3TH (S £59], “in broad general terms”, “broad parameters of a case”, “in a

” =

broad manner”, “a broadly defined case”, “formulated broadly” %).
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“20021 1049 269745 20039 3¢ 15€A7HA, F-Fo 2 Wbl Zepat
4 ATER@F D ABVE@F Aol FolrebFata v W
A, o ela obBEel e 40d9E Fa el wa #8 Az
Fgotzelhg st el el gA, o4 1w o}EES (e AFES
EgsHee], [(BA] 25T 95 g=rH])

Fﬂ\i

24 7)e vtE tgole 149 daixtet 15 A
AlEo] It o7]A “[thE AtgES] EFetEd, [
A &=t (include, but are not limited to)"#t= &7+
o] It Wi A Ame] ¥k HE FAEE
FRAAE HAFE dAYS Ax ks dAAAREE AT
A A ] FAA Vles WolE il & AW FAAMEES
AL A Bholy F AR (confirmed charges)' &= P 7 A2 &3 ko] E
Hog FAHJHS) AT FHAZALE Ao H[=3 FuHE 7=

oft

>
— 0
2,

[

il
=2
X

51) Prosecutor v. Bemba, 1CC-01/05-01/08-395-Anx3, Public Redacted Version of the
Amended Document Containing the Charges, 30 March 2009, pp. 33-34.

52) Bemba AFA Wi A= o]¢} e ZAE I Y3 tl. Bemba Dissenting Opinion,
supra note 16, para. 30. ¢7]4 A7} ‘FAAME S TS0 XE U] TAARA
S HAFEolghe X3S & oFv ‘THL ICC EAATe SH7Ed wheld oA
o] 1 MAF JdZAHE Aol 7] wEolth ICCoAA dAAR Ao ‘i AatF
(Pre-Trial Chamber) 7} F3#3sh= &AM 814 2] (confirmation of charges hearing)
;\.] 1/\1]—)\]- 31/\”_/\10 ﬁLo]—g]_‘— 7401] z%%ﬂ‘— Z ]ZO ‘g—g]x% _,]A]o] 011_7 E‘:]—
wo izl Zuy|zol [9oAzt WA /qmaqqﬁ me ulel] Aghek A7 9=
(substantial grounds to believe)olth, Zulatd A61=(7FY 3. kb, 2R A &
/\}1:}74]01]/\1 xﬂJ.Oﬂz]— HLH }\] ;H&g]l_ /Luﬂﬂz.o_ ‘ALDJ—U]- :7%7} 9= P_E]' 7<1_ —|——7r‘—
o [FA7t HxE ALz LS 7e] §el4 2A7F & (reasonable grounds to
believe) o]t} 2 w73 21]587‘(1)(21)5} ZHZ.

Bemba At A AT AA] ANARFETF FoARLERD AA ol A& ‘FAaA 7]
& WS ¥ Aolgtw MW3IAtt. Bemba Trial Judgment, supra note 6, para.
42 (“[---] the Pre-Trial Chamber ‘in particular, [drew] attention to’ certain events and
evidence, but did not limit the charges to those particular events or that particular
evidence. Rather the Pre-Trial Chamber broadly defined the temporal and geographical
scope of the alleged attack on the civilian population and the alleged armed conflict on
CAR territory from on or about 26 October 2002 to 15 March 2003.”). & 7}#] 7)<} gk
AL HE F45EH e TAE ofUARE ICC Aoy A7 #dAste] wjg v A&
A FFAFA A (Chambers Practice Manual)'& 34&AMd S oW B2 02 784 = A
Ho fHAate] Hstolw, AAAARE FaAAEJNAHETE A4S o & AFFE7T &
At T geiAE AAE 71Es A S “S4 1Y E(verbatim)” Aok $hrh
1. 3tt}. International Criminal Court, Chambers Practice Manual (“Chambers Practice
Manual”), 2019, paras. 38 and 61. 221 o] A AAAARLI} Felgt “FrAA 7|4

53
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ATH) FAAAFAAGTL AN ART o8] ‘FAR FAAHLES G
Z

do] 7=tk

B

“olgut e o= [AAIAARE [+]

d) Z-vez Wu FR7F [2eHd A8z A b 22 T2
o W3l FAHez Aglel Y-S Ak

@) [ZrH A A72D(@F & E=d w3 & g6k el
(i) [ZrHArd A7T2(@F & A=dd g & 48k A3
(i) [ZeHFA A8E@2)()DF & AAHHE 3 8k= Al
(iv) [ZvHIEA A8=@)(e)(vDF & AAWHE F+38k= A3
(v) [t A8=2)(e)(MF & AAMHE TAs= o™

2} A
#7569 1L, 578 JJOHXM] et FAA AES DA oA WA FFA AL
(subsidiary fact)” T “ZF7(evidence)”oll &3}3 Ao & ola = AS
¥ SE5D Bemba A @44l Al A ICC AZY-E= A A9 #3
Aol A7 B A AR, F 379 AhEl, 289l gk A3 a2

Al H 670 A gk kg2 “FTA EAl(matters of evidence)”Z H}o
gohs oS XSS s, AR E= Zubatd AT4%(2) 3ol

41 9 lo X ax oE ol oY

(the description of the [-:-] charges)’& 44 ZH-ﬂr—r T+
TAG )l s BE =9+ L*‘Jzﬂﬂr o] FaAAE %i?é/\l TAEH,
gk o o] 7 AR OE 7 v ?}‘jr. Ihid,, paras. 57-59.

54) Bemba Trial Judgment, supra note 6, para. 752.

55) Prosecutor v. Bemba, ICC-01/05-01/08-424, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean—Pierre Bemba
Combo, 15 June 2009, pp. 184-185.

56) Prosecutor v. Bemba, 1CC-01/05-01/08-T-372-Red3-ENG CT2 WT, Appeals Hearing
Transcript, 9 January 2018 (“Bemba Transcript”), p. 52, line 24 to p. 53, line 1.

57) Ibid, p. 53, line 8.
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Aalar Q= A AT AAA Tk o zA ‘AN (material fact) S
TASE “FaAbdd ZleEe] e AR A3H(facts and circumstances
described in the charges)” 714 (broadly set out)”¥o] A=
“2002¢ 10€ 2695-E] 2003 39 15¢ Aloleol Fgolze gt skar uloll A
MLC wQlE0] AAE Asf, 247F 4 oFa” yaeta F3g 3lo|th59)

= BFE o] Hel i FoekA skt

2
BaAL R AR J1%0) Bemba A7 B2, AAABY
A

rlo
2
i)
2]
o

[ e

SARAPE R AR, AAA AT AAEH Fo] xRA o R TEHAXE A4
AR Ad WMYS A= A74RQF on e HEo] Brlssiyt
3 TR0 FjEA o7 AL 2l A|74x(2)8e] ‘T 7%
Hol A& A A3 olgtE 9 Regulations of the Court, Reg. 52(b)%
o] “AbA e 714 (a statement of the facts)”& 2 Zloz Hi A3}
&AM (charges)'® MES FASHS TPRIA 849 AMEA 84 F AMEA
Q20 H

e 5= 841% stal e Ao® melth ol 53] ngelzic]
e}

=}
HABRIE FAF T2} BAY WHAYNE FRAERANY

o
>~
>
N
)
[

o]|F ZF7le uj= “FAhAA 9 A (amendment to the charges) o] F L3t
He A2 R F58 5 Ark6D ax|uk olgfdt v e F4E A
AAEE ghifol o] weta ol AR 2ol ZwupatA A74x(2)Ee] HA
7b dAAARR stolw HAE AAskE ARl W9 el ARt AR RTS
stebe A sk A os Hdth 2ulhatd WAV ES Holk AT72x

@39 A Awas Fag [ ] A @ Aol B

QP AT %, ATUEQTE A ARTe] AENE 4

S 6 A W FaALC] AT SEHe] g Jud o
é

A7422)% & AT Addfidol ¥

58) Ibid, p. 53, lines 5-6 (“As a matter of evidence, these convictions are based on three
killings; the rape of 28 persons and the pillaging of 25 individual victims and six
groups or institutions.”). A GALA A Al A ‘FAY EA'R HAFHAUL T T2
o HAd dart 1SS godvl. Prosecutor v. Blaskié, Case No. 1T-95-14-A,
Judgement (“Blaski¢ Appeals Judgement”), 29 July 2004, para. 219 (“[---] matters of
evidence, and [therefore] need not be pleaded [---]”).

59) Bemba Transcript, supra note 56, p. 53, lines 2-4, p. 54, from line 21 to p. 55, line 9.

60) Bemba Appeals Judgment, supra note 12, para. 110.

61) Ibid., para. 115.

62) Bemba Dissenting Opinion, supra note 16, para. 20.

63) Ibid., para. 24.

64) Ibid., para. 20.
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Judgment

ICC-01/04-01/07-3436-tENG,

pursuant to Article 74 of the Statute, 7 March 2014, para. 1485.

66) Chambers Practice Manual, supra note 53, para. 63.

Hart, Nomos, 2016), p. 1842 (“The facts and circumstances (cause) and their legal
Prosecutor v. Katanga,

65) Otto Triffterer and Alejandro Kiss, “Article 74”, in Triffterer/Ambos (eds.), The Rome
Statute of the International Criminal Court: A Commentary (Munchen: C.H.Beck,
characterization (nature) compose the charges (content).”). ‘&AM 7dd] o
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67) Bemba Dissenting Opinion, supra note 16, para. 21.

68) Chambers Practice Manual, supra note 53, para. 38.

69) vttt #H FAEL FAMA HEAE FE Al AAAIR A FJaddA deE o of
& Zoleh 1CCol A el ZAMASl tak e, A, “SARAATRL AALe] WS
A 2] Fo} AAZANGA I 7, Tz, #6375 (2009), pp. 108-153.

’

70) ool thdt e Triffterer and Kiss, supra note 65, pp. 1842-1844.
71) Blaski¢ Appeals Judgement, supra note 58, para. 210, Prosecutor v. Krnojelac, Case

No. IT-97-25, Decision on Preliminary Motion on Form of Amended Indictment, 11
February 2000, para. 18; Prosecutor v. Brdanin and 7Tali¢, Case No. IT-99-36-T,
Decision on Objections by Radoslav Brdanin to the Form of the Amended Indictment,
23 February 2001, para. 13. g3, ICC ‘AAFAFAL T FAMS W8S HAstL Qlth
Chambers Practice Manual, supra note 53, para. 38.
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AdE A&st= A5 T ol Al A A4 Aol AAE g #E ¥
2AME 7S W a7 EE FAARY] Are debdves Aol 24dd] ()
o] ZAgoll= Faiate A, Hagaet dA, WAL AAG FHAYF T
o] Faio AAMF 7|AFoF AN (i)e] Aol WHAE AAE H
geja7t ek Ao g #E Fa da So] nlaE FA4H o JEE
o= #Hth= Aolth ICTYY Krnojelac AFA dAAARE= (iDe] FF & A
slpdolgts AN 98 Afolle, A HHE AAE F3
E NN AEE & 7 ogle A 1 (category)t -2l (group)” A&
W Fadgel EAME FRettha ) o= fE| Al AR Rol=d], 1
olfr= AF A Ag FAA WHHAAY HuE #Fd A F o] FIE9
HES S F de o] A=A, 28T 5ol AT = E8tal 1
HeS TA] ek ARHo] gleEA Gol =l dAe]r] wiEo]th ) Bemba
AP AR IR v o] FaA A AR T A AETE AN A
A8 Ao wet Aolrt F & Avke olYfd HEF ArdFe] dig a1y
glo] Fdxoz HAAAF FarEEged & Fagel FAH P9l gt
7ol astthar g AL w3y Fe HLWoeR By dEva & Aotk
3. AZ A B He] "ol e AW o]29 A

oA A disiol, ICC AAE RS F3 dsalor & A dde ¥
el Z1ARE e WAV E eIt ICC G A=

ICTR sollA Sae dxo wme} “gefs ool gle"olgts 87|+
dAdATl 2dE AN BE ARl AEH= Aol olya A
dAe] AV He WE e 8 HRMEE A eds s
AbEe] IRt A 8F = Aolta k) glshku, HAE opre] A

-z

72) Prosecutor v. Krnojelac, Case No. IT-97-25, Decision on the Defence Preliminary
Motion on the Form of the Indictment, 24 February 1999, para. 46.

73) Bemba Dissenting Opinion, supra note 16, para. 27.

74) Lubanga Appeals Judgment, supra note 25, para. 22. #&< HAE wala g+ ICTY
A AAE Ad 2=, Prosecutor v. Blagojevic and Jokié, Case No. IT-02-60-A,
Judgement (“Blagojevi¢ and Joki¢ Appeals Judgement”), 9 May 2007, para. 226 (FAA}
A wAe FHedn o g Ausol sage JAR WA FAe
A wE G 4ol GE 9T $HA2 AR AT AolT QAR
Fe 1 HAe digt 3348 W 5 Avh); Prosecutor v. Mrksi¢ and Sljivancanin,
Case No. IT-95-13/1-A, Judgement, 5 May 2009, para. 217, Milosevi¢ Appeals
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SAGAPARAE G2 Bemba AD FATA] et vlwA B4/ AHE 445

FHLAS 998 FHsgna SrgE VARG 4F Qole f
A@dol 9 F grks otk ol FTAFAAT oA WHANY
el 242 2 waFa v, Bemba AH G4 Aol oA R o
Aol WARAGEH T AR AA ] $EE AgAE D7 A F, o
29 Bembaol W@ Fxgel AR 57 WA FaAA mFol dsl 48
B A e 2okt g A28E@F Fel AF 3  0] 96, Bemba
AR FRAABIE o] WA THLA F St QAABAA <
FH4 4SS olFE Aucle] i AF TABELS YA Aok

2ot Al28x(@)F ol st Sl AR B A olTE MARMEHE
wuhitg ABEG) bRl TS gl WA HaE T FAhs 4]
of 273 MAZ7FAeA e wbal, A= F-Ae]ol M A7 ol
WAPHE W # (ordering)’, ‘8% (soliciting)’, “F<l(inducing)” & A9E &
WA A7 wbd, A FA YL A JFowA HEEA] Fojop o g9
HA Sokths Fakelol s /@AY S == Aotk Al28EE U

el st 9

Ko o N 2

‘A 28%. A3} e} AFAFe] Mo

B oAlRs BR0] S WA B3 B [2e]Fd 4 e 249
]_

}o:
(@) PAAAD-1e 20 AEA A7 L BA [] ko) Frirh 2 wefe
et Har FAE A4 drfsted A e A B Aws 3
o &ahi= WA Bl val [obd) T A 2ol wEE 49] GAAYS Ak

() ZAAFBJo] 7 POk WAE AM2n QG HHE AA 2]
Ao ke e YA, YA B AFoR 8, dskofof sh B

(i) ZAAAR1] WA AYe A EE AAAAY FAsE N AE 9
B B Awel B Al SRas] A Aol Avm Qe HR Y RE

Judgement, supra note 34, para. 20.
5) A @A) 3t e A7|E FAYAE (M ug AL, 2017), pp. 231-261.
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[Abstract]

A Critical Review of the ICC Appeals Chamber’s Acquittal Decision

in the Bemba Case

Sangkul Kim"

The acquittal judgment rendered by the ICC Appeals Chamber in Bemba on
8 June 2018 shocked many experts in the field of international criminal law.
Since the ICC has invested enormous time and resources on this case from
the arrest of the accused in July 2008 to the final appellate judgment in June
2018, this result was severely disappointing to those followed the trial for such
a long time. This paper critically analyzes the Appeals Chamber’s acquittal
decision centering upon the three issues of (i) ‘departure from the traditional
appellate standards of review’, (ii) ‘excessive arguments for the role of the
Pre-Trial Chamber in the confirmation of the charges proceedings’, (iii) ‘the
fallacy of the “remote commander’ theory in respect of the command
responsibility doctrine’. The basis of the discussions contained in this paper
is the ‘deferential approach’ for the fact-findings of the Trial Chamber, which
has traditionally been consistently applied by international criminal courts and
tribunals. Behind this approach is the understanding that the Trial Chamber,
which were extensively exposed to witnesses’ testimonies and various
arguments about evidence over many years, has an unparalleled advantage
over the Appeals Chamber in terms of fact-findings. In this regard, we might
quite convincingly argue that it was very arbitrary for the Appeals Chamber
in the Bemba case to deviate from the well-grounded tradition of the
‘deferential approach’ and adopt a new criteria for appellate review without

explaining the obvious reasons.

Keywords : International Criminal Court, Bemba, Appeals Chamber,
Confirmation of Charges, Command Responsibility
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