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16) Stuart Russell, Human Compatible: Al and the Problem of Control (Penguin 2020)
104; Thomas M. Powers and Jean-Gabriel Ganascia, “The Ethics of the Ethics of AI”
in Markus D. Bubber, et al. (eds), The Oxtord Handbook of Ethics of AI (Oxford
University Press 2021) 27-28.

17) ZgholHAlE dRbd o= QIzte] EXA, AMARA], 73 Fh-o] k. gk A F 2o
Httisle Jlde s olss7|%= $tth. Maria Tzanou, 7he Fundamental Right to Data
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University Press 2019) 1235, Robin Mansell and W. Edward Steinmueller, An
Introduction to Platform Economics (Edward Elgar 2020) 109; Rachel Scheele,
“Facebook: From Data Privacy to a Concept of Abuse by Restriction of Choice”
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Trade Commission Act) A5%d EFAHe A< = (unfair method of
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Wright, “The Missing Role of Economics in FTC Privacy Policy” in Evan Selinger, et
al. (eds), The Cambridge Handbook of Consumer Privacy (Cambridge University
Press 2018) 477, Chris Jay Hoofnagle, Federal Trade Commission Privacy Law and
Policy (Cambridge University Press 2016) Ch. 12. 8299 4%, ABFA9 F2o ¢l
= do]gAIES GDPR A7% 9yte] #Ht}. Eleni Kosta, “Article 7. Conditions for
consent” in Christopher Kuner, et al. (eds), The EU General Data Protection
Regulation (GDPER) (Oxford University Press 2020) 345-354; Andrew Murrey,
Information Technology Law (4* edn, Oxford University Press 2019) 589.

31) Y& v Zrh “directly or indirectly imposing unfair purchase or selling prices
or other unfair trading conditions”.

32) Michal S. Gal, “Abuse of dominance - exploitative abuses” in Ioannis Lianos and
Damien Geradin (eds), Handbook on European Competition Law: Substantive Aspects
(Edward Elgar 2013) 388-391.



oA BANA Y] A A AHEEHA 7 el 397

I

Fetol v el BAe wy

H =
7 A A (cohesion policy)3V¥} Z3}E o] F

£

oleld Yge FHAR HAE
243 &

—_
—E“Fﬂ

ol b

£

THAT AN TR A FFAAS ARSI A A AS] W
2 3la 9o, o3 wiAFS AR uH AL Ao A B
responsibility) & F#ete= W&o ® Fego] Wit A @rhkdd) FolEth
Aol A 1930 e A &g FA A 259 (ordoliberalism) S 7| 2o 2 &=
AL JhIe] AAA AFRgG dAe] AFE Bosks WES
A o= AR AUz AP A Pl SHAG A RE=d E&
HFE A AAA AHFE E 2o 3Qursn A At
o= AbEFeler djtete] &% A4S BAse Ndew
SR FHAT FEWels FF

Wk Zpol7t ATE3S) o5 5,

o Fo4 FE APANAE AYAe] 5

(

T

O_u
of b }ffll
o,
to o fr
2 oy
o mlo 11
rir L

o

N
32
rlr
Ll
=
oo
o
=y
Al
iy
jutn)
N \ju
B

>
o
N
=
o omo 1o ¢ N fURIoox

L do o % Jo [o ol

m&
o
fo o
-
-z
i)
4
X o
Ho
? o
>,
O~
-

M2 b ol
=
N
N
L

=
Hel A8ueE gAY %l—t—tﬂ 53
3

z
oL
¢)
=
=)
Q
o
=)
@]
o
D
(@)
@]
=)
@]
5
(@]
-
a
D
(o
@]
cl
r1r
et
)
B rlr
=
>
ot
ox
1o
N
MN
K-
=8
o
o

33) FH X (Treaty on the European Union) A|3%E FHATS 7MX5 dwsta Jded
Tx A3l ‘mme] HAAQ ARS|H A% Al(highly competitive social market
economy)' & T2 7FA F SR 7l&Esta UTh

34) freagtel #¥E BAALAG Y= Feo] By e ARwME T dFAU= B

Ao y&e A3 97 7y #HE FHOE =oHIE g

Case 322/81, Michelin I EU:C:1983:313; Case T-201/04, Microsofi EU:T:2007:289; Case

C-457/10 P, France Telecom EU:C:2009:214.

36) FEAdTNAM AH(E= FHEF Constitutional Treaties)> 7 719 xoF F 7]&%
°HTFEU)Z 4 2HTEU)S 9fn| gt}

37) David J. Gerber, Law and Competition in Twentieth Century Europe (Oxford
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[Abstract]

Modern Competition Law of Exploitative Abuse in the Digital Economy

from a Comparative Perspective

Yo Sop Choi”

Data is one of the most important sources for the development of dynamic
efficiency and disruptive innovation in the era of digital economy. Collecting
and processing data has caused not only positive outcomes but also negative
results in our modern society: this has brought competition law issues. In
particular, some argue that privacy is a part of consumer welfare, and
competition law should be applicable to the case of infringement of privacy
protection, especially where the undertaking holds a market—dominant position.
The German Facebook case, which is in front of the Court of Justice of the
European Union, indicates a possible application of competition law against
any harm to consumer welfare, including privacy, and the type of privacy
infringement may fall within the category of exploitative abuse.

To discuss possible implementation of competition law to privacy case, it is
essential to discuss the typology of abuse of market dominance, focusing on
the types of exploitative abuse. The current approach to consumer welfare
indicates its focus of price, quality, choice, and innovation. In addition, some
critics argue that privacy in the sector of digital economy should be considered
as consumer welfare. It is timely to discuss the assessment standard for
privacy infringement under competition law. In effect, there is a possibility of
the overlap between competition law and data protection law when competition
law of abuse of market dominance is applied to the privacy infringement
cases. Therefore, it is important to establish a standard for appraising
exploitative abuse of privacy by looking at the existing competition law

approaches to excessive pricing that is the typical exploitative abuse.

* PhD in Law. Associate Professor, Division of Language & Diplomacy at Hankuk
University of Foreign Studies.
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This article provides a number of suggestions for assessing abuse of market
dominance relating to privacy as follows. First, competition law should be
applicable to the privacy case relating to abuse of market dominance. In
other words, the rule on unfair trade practices should not be considered as an
option, thereby to avoid any possible conflicts between competition law and
data protection law. The competition rule can be applied to the case of a super
platform or digital gatekeeper. Second, a privacy infringement itself cannot be
an automatic violation of competition law. It is necessary to consider cumulative
abuse, which means that a competition authority needs to provide other
evidences of exclusionary effects. Third, the test of alternative services or
existence of multi-homing is essential in the assessment. The lack of
competition in the market is the crucial proof of abuse of market dominance
relating to privacy.

It is beyond doubt that privacy has become one of the most important
parts in the market competition of the digital economy. Data is the source of
digital competition. Therefore, the trade-off or balance between privacy
protection and dynamic efficiency should be the important part in assessing a
violation of competition law. In addition, to solve a potential overlap problem
of competition law and data protection law, the scope of competition law to
privacy should be limited to the case of abuse of market dominance rather

than of unfair trade practice.

Keywords : competition law, abuse of market dominance, exploitative abuse,
excessive pricing, digital economy, online platform, gatekeeper,
privacy



