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ICTY A (Stature of the International Criminal Tribunal for the Former
Yugoslavia) A7ZzA1E2 7119 A FFE& WHHo=Z FA43ta 9l

[SRR=Y
th2 53], A (commission) ©]¢le] FAAY FF (713, AF, BH)S LY

2) Updated Statute of the International Criminal Tribunal for the Former Yugoslavia,
Article 7(Individual criminal responsibility):
“l. A person who planned instigated ordered committed or otherwise aided and
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abetted in the planning, preparation or execution of a crime referred to in articles 2 to
5 of the present Statute, shall be individually responsible for the crime.“ (emphasis
added)

3) BT, “ICTY Stelol s SgE JCEol &9 WA A7, TA&He}, A28UA3ZE, A&
Algdoigtal Hekd+4, 2016, pp. 308-309.; X IC’I‘YF(qu ANTZA1EL 71428 1l
o] A4 ‘A& gHcommitted) ALl thsl L] FAANE FF3E7] AT HHoR
AerE At AFARD A Hejd - #hv A, “JCEol 2] F& W&¥ o] oig v, T
Wk, A3AA2E, o]tz stn Wt 2014, pp. 175-176. F=.

4) Barbora Hola - Alette Smeulers - Catrien Bijleveld, “International Sentencing Facts and
Figures”, Journal of International Criminal Justice, Vol. 9, 2011, pp. 417-418.

5) ¥, “FAPYAABAACCO) Y WA o] & e digh & T AYE S| =5, A60AA4S,
sk A M8t 3] 2015, pp 151-153.

6) Prosecutor v. Dusko Tadi¢, IT-94-1-A, Judgement of 15 July 1999, para. 229.
“229. In light of the preceding propositions it is now appropriate to distinguish between
acting in pursuance of a common purpose or design to commit a crime, and aiding and
abetting.
(1) The aider and abettor is always an accessory to a crime perpetrated by another
person, the principal.

(..)* (emphasis added)

7) AuIHAL AES wEs A ABALE BE JAAY F3o] dFHor I3 A
APE Hststa o] AR I o FAL Ado] JhEsith 53], A #3
o o7v EFHHEUH FAY dFATe JAAY FP FASA SAF FF Aol
ue} o] Foj XA ) AF-AHQ ALEe vl Supra Note 3, pp. 302-308. #*.

8) ATA - FHH ZH dTHFFol Ao AT A AHEHY JCE HeE HEe] ¢
a8ttt As7E vk AEAA ARE A, “FAFGAIEA lojAe AWl s
'%ﬂﬁ“}zﬂ&oﬂ QoA ‘FEMAAL B ‘FEHAML Y] NPS FAoR-T roy
=3, ARAARE, s=re] ol %ELO\E_F'—/}— 2014, pp. 40-42. 3%, JCE o]&¢] ¥
B *‘63&637401 Z]Zd 7heetA] e AAE T Wz dgATe] digk FAAQS I}

gtbes SHAdA e FEIFTAEH O]iﬂr frAbsthE AszE dok ARARD AR
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NEW=F, A30E, dFANAAF AEHATFA, 2010, pp 23-24. ZZ; JCE= A 7HA

FRow BFE & AUtk AlF3e T554 W HelA 2T HE, A2HEe I

FEIoA BT M, AR TEEd WAE deste] A WHE vEH A
o o

B0 Algke A Ihid, pp 26-27. FZE.

9) Supra Note 6, para. 188, 190.

10

=

“188. This provision covers first and foremost the physical perpetration of a crime by
the offender himself, or the culpable omission of an act that was mandated by a rule
of criminal law. However, the commission of one of the crimes envisaged in Articles
2, 3, 4 or 5 of the Statute might also occur through participation in the realisation of
a common design or purpose.

190. It should be noted that this notion is spelled out in the Secretary General's
Report, according to which:

The Secretary-General believes that all persons who participate in the planning,
preparation or execution of serious violations of international humanitarian law in the
former Yugoslavia are individually responsible for such violations.

Thus, all those who have engaged in serious violations of international humanitarian
law, whatever the manner in which they may have perpetrated, or participated in the
perpetration of those violations, must be brought to justice. If this is so, it is fair to
conclude that the Statute does not confine itself to providing for jurisdiction over
those persons who plan, instigate, order, physically perpetrate a crime or otherwise aid
and abet in its planning, preparation or execution. The Statute does not stop there. /¢
does not exclude those modes of participating in the commission of crimes which
occur where several persons having a common purpose embark on criminal activity
that is then carried out either jointly or by some members of this plurality of
persons. Whoever contributes to the commission of crimes by the group of persons
or some members of the group, in execution of a common criminal purpose, may be
held to be criminally liable, subject to certain conditions, which are specified below.“
(emphasis added, footnote omitted)

Supra Note 1, pp 79-81.; Prosecutor v. Thomas Lubanga Dylio, ICC-01/04-01/06, Decision
on the confirmation of charges of 29 January 2007, para. 329.

“329. The subjective approach - which is the approach adopted by the jurisprudence
of the ICTY through the concept of joint criminal enterprise or the common purpose
doctrine - moves the focus from the level of contribution to the commission of the
offence as the distinguishing criterion between principals and accessories, and places it
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instead on the state of mind in which the contribution to the crime was made. As a
result, only those who make their contribution with the shared intent to commit the
offence can be considered principals to the crime, regardless of the level of their
contribution to its commission.”

) el - vk A, Supra Note 3, pp. 173-175.

12) Ibid, pp. 175-176.
13) Prosecutor v. Radolsalv Brdanin, IT-99-36-A, Decision on Interlocutory Appeal of 19

March 2004, para. 5.
“5. The elements of a crime are those facts which the Prosecution must prove to
establish that the conduct of the perpetrator constituted the crime alleged. However,
participants other than the direct perpetrator of the criminal act may also incur
liability for a crime, and in many cases different mens rea standards may apply to
direct perpetrators and other persons. The third category of joint criminal enterprise
liability is, as with other forms of criminal liability, such as command responsibility or
aiding and abetting, not an element of a particular crime. [t is a mode of liability
through which an accused may be individually criminally responsible despite not
being the direct perpetrator of the oflence. An accused convicted of a crime under the
third category of joint criminal enterprise need not be shown to have intended to
commit the crime or even to have known with certainty that the crime was to be
committed. Rather, it is sufficient that that accused entered into a joint criminal
enterprise to commit a different crime with the awareness that the commission of that
agreed upon crime made it reasonably foreseeable to him that the crime charged
would be committed by other members of the joint criminal enterprise, and it was
committed. (emphasis added, footnote omitted)

) HAeld - ¥ A Supra Note 3, pp. 193-195.

) Jens David Ohlin, “Three Conceptual Problems with the Doctrine of Joint Criminal
Enterprise”, Journal of International Criminal Justice, Vol. 5, 2007, pp. 85-88.
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SHATEIS AlA JCE ol &2 AU e oo & Halsta ke Holl A
HYH AT (principle of legality)o] YHiEE 242 7FX 3 Qs H| o]

2. FAWAARLE AL 9

TAGAA AL T A2BZ2A3FE “commit’ol Bt W FFHARLE V|E
o® AWy FTHE FAHORE FEIIATHO ZF SAPAAARL A A5
ZA33 (a)zE= HWHE A3 Al(committing a crime)ol] 3k AP AA S A25
ZA3Hb)EWA (DE+= Wzxle] A 7]ofgk Z(contributing to the commission

of a crime)ell ¥ THAYS qFASL Uvk2D o FHAYLS (h=d

16) Y9, Supra Note 8, pp 31-32.
17) Supra Note 15, pp. 81-85; Y, Supra Note 8 pp 39-40.; JCE o]2&
=, W3 VAT T ARH F4e1E A udskA &gu, 3 A4
2 13 gLel BHE A5 BT AEste] /A PAAA 43
A7 = Ak A2l AFgFS Supra Note 5, pp 168-171. %,
18) Gerhard Werle - Florian JeBberger, Principles of International Criminal Law, Fourth
Edition, (Oxford, 2020), pp. 240-245.; el - ¥+v) 4 Supra Note 3, pp. 190-192.
A2 5t, Supra Note 8, pp. 47-48.; HENd - vtv| 74, Ihid, pp. 192-193.
WA, “FAGAA T L Bty A5 A3E A(dES HEREv e HE A4, T
A A 2 AHAGA "HAPAPEAS, AI8EAN2E, Sh=u|uPAEES] 2016, pp.
107-111; FAZAAR A 78 A2BZAA3EY AHT FH FE gig =go] A&Hu
Aoy, FAFAATALTF HaRajo] 2ol Az AR IR FRIE VR IS
WMASA] & RAoB HE A EActh AFAQd Alg2 whAqr, “THHAY ] FE
AH? —FAGAATALACC) Felet 59 2 9 =95 FHOZ" THAHAS, A
299 A45, A ErE] 2017, pp. 41-42. Fz; wbA ) DA GARA A A #2532 A3
ol e SLAMA AAE Hgeof FhE A= EA)3} Prosecutor v. Thomas
Lubanga Dyilo, ICC-01/04-01/06, Judgment pursuant to Article 74 of the Statute of 14
March 2012, Separate Opinion of Judge Adrian Fulford, paras. 6-12. Prosecutor v.
Mathieu Ngudjolo, ICC-01/04-02/12, Judgment pursuant to article 74 of the Statute of
18 December 2012, Concurring Opinion of Judge Van Den Wyngaert, paras. 22-30.
TAGAAN A 1 ABZAZES Q1Y FARA R 9lo] 2453t Ed(differentiation
modeD)S A3 glom, A2BzA3T(a)E WA (d)z7tel] FAZF EAgt= At 3L
o AlEA 9l Aee Gerhard Werle, “Individual Criminal Responsibility in Article 25
ICC Statute”, Journal of International Criminal Justice, Vol. 5, 2007, pp. 956-957. %
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Z; FAGAAN AL FA ABZRASTH ZTE AE IS OIHEH LAY, 0T 58
AP, @ REA A YRR et Jom, Katanga and Chui AHANA ZA @A) 3
A AYARTE OFTENALAAE WA FAH0R AT & ke
ABE TAAA, ARAY AT WD, FABAAY Y A Felel old
WEdel A87h5A", THekdT, A0, Audista RAwstATa, 2019, pp.
169-184. F=.
ﬂ?xﬂﬁé*}xﬂjr’\ T4 ABZAZHDEE ABZA3T )= 2 o9y YH IS
TR As7F Aok AFEAQ Alghe A, “SrAGA AT A A FREEE)
Hze ojg ﬂ H W - gde] FHE el V)2sH-7, TH AP APE AT, A20E A2
3, Shuj g ARH EES] 2018, pp. 149-150. #%.; JCE o223 A GA A AL 74 A5
ZA3FDE FA SR 93] (dZE7F JCE ol&& w3k Aolghs Hytm EA 3
(d3Z+= 7t (participation)2] FE & &3t HolA Aol7t EAjdtth= A& 7F ok
AFREA el Avg-S Sypra Note 1, pp. 84-92 =,
23) 9w Supra Note 21, pp. 160-161.; Prosecutor v. Thomas Lubanga Dylio, Supra
Note 10, para. 338.
“338. Not having accepted the objective and subjective approaches for distinguishing
between principals and accessories to a crime, the Chamber considers, as does the
Prosecution and, unlike the jurisprudence of the ad hoc tribunals, that the Statute
embraces the third approach, which is based on the concept of control over the
crime.” (emphasis added)
Prosecutor v. Thomas Lubanga Dylio, ICC-01/04-01/06, Judgment pursuant to Article
74 of the Statute of 14 March 2012, para. 920.
“920. The Pre-Trial Chamber held that under the control over the crime approach, in
contrast to the objective approach, the principals to a crime are not limited to those
who physically carry out the objective elements of the offence. Rather, principals also
include those individuals who, in spite of their absence from the scene of the crime,
control or mastermind its commission because they decide whether and, if so, how
the oflence will be committed” (emphasis added, footnote omitted)
25) Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Judgment on the appeal of Mr
Thomas Lubanga Dyilo against his conviction of 1 December 2014, para. 462.
“462. What is, however, of relevance to the proper interpretation of the term
“[clommits such a crime [---] jointly with another [---] person” is its interplay with
other forms of criminal liability set out in article 25 (3) of the Statute. In that regard,
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9l B4 7]+ (control criterion), #25Z A3 (a)E o] FAH Aol A T
PALAQD Fol vlE) M w2 e AHAAS Faske As At
t}26) ofZ], WA ujo] 2L Wy FA - Au) EH-E Vo m AR T
TwotH, WA EA - A7E EAske As HAdd vE) o dASA B8R
s FTE F e TAE AT 53, HAAWES EUE ¢
THolEX HE A "HHARE Vo2 By IHE TEcte vHY
TE4 dYE ARt Jon, T JMHAS A Ao FHEA
Hrh29

ojelgh WaiA|ujol 2ol tia] vtk FHolA H]Fo] o] Fof AA, =

the Appeals Chamber observes that, under this provision, an individual can be held
criminally responsible for either committing a crime (sub-paragraph a)) or for
contributing to the commission of a crime by another person or persons in one of the
ways described in sub-paragraphs b) to d). This indicates that the Statute
difierentiates between two principal torms of liability, namely liability as a perpetrator
and liability as an accessory. In the view of the Appeals Chamber, this distinction is
not merely terminological;, making this distinction is important because, generally
speaking and all other things being equal, a person who is found to commit a crime
him- or herself bears more blameworthiness than a person who contributes to the
crime of another person or persons. Accordingly, it contributes to a proper labelling
of the accused person’s criminal responsibility.” (emphasis added, footnote omitted)

26) Supra Note 18, pp. 237-239.; = A FALAFA 4 A2B6ZA38ke] FALAYA K 7)o
o713 BHste] ABEA3a)ZTE EA2 7)o (essential contribution) 7} O:rLE]L u}
W A25Z A3 (b)E WA (d)E= AZE A 7] (substantial contribution)® &322, o]
gt 7| xe] Aok PAAA [{FIE AV EAGTE AS AARgTE s qik
A2l Atake v Supra Note 21, pp. 165-169. %

7) Jens David Ohlin - Elies Van Siledregt - Thomas Weigend, “Assessing the Control-Theory”,

Leiden Journal of International Law; Vol. 26, 2013, pp. 740-743.; Supra Note 18, pp.
254-264.; Prosecutor v. Thomas Lubanga Dylio, Supra Note 10, para. 330.
“330. The concept of control over the crime constitutes a third approach for
distinguishing between principals and accessories which, contrary to the Defence
claim, is applied in numerous legal systems. The notion underpinning this third
approach is that principals to a crime are not limited to those who physically carry
out the objective elements of the ofience, but also include those who, in spite of
being removed from the scene of the crime, control or mastermind its commission
because they decide whether and how the offence will be committed” (footnote
omitted, emphasis added)

28) Supra Note 1, pp 81-84.

29) Ibid, pp 81-84.

30) AATF, Supra Note 8, pp. 45-47.
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31) Supra Note 1, pp 94-96.

32) Jens David Ohlin - Elies Van Siledregt - Thomas Weigend, Supra Note 27, pp. 740-743.
33) International Criminal Court Rules of Procedure and Evidence Article 145(Determination
of sentence)

“l. In its determination of the sentence pursuant to article 78, paragraph 1, the Court
shall:

(c) In addition to the factors mentioned in article 78, paragraph 1, give consideration,
inter alia, to the extent of the damage caused, in particular the harm caused to the
victims and their families, the nature of the unlawful behaviour and the means
employed to execute the crime; the degree of participation of the convicted person,
the degree of intent; the circumstances of manner, time and location; and the age,
education, social and economic condition of the convicted person.“ (emphasis added)
vl A Supra Note 21, pp. 160-165.; Supra Note 1, pp 94-96.

AU FUE PR Y2 WA PolofiE TR FAG INAYE Fase
QAUA AAS A5 DR WA By, 0P At Folgaw o)t
| wiitol AdTeA Aol FHEstA Fabd o dvks vl EAg AFAA AL
F-o- vhu A Supra Note 21, pp. 161-165. F=.
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Al FAFAA R A= AT &
g ICTY 14 A7ZA1Fe] 74
% 3 TE36) Bagosora et al. A7l
711 ®WE (ordered) 3 Aol Al B4 7 2o $79 S Rajajorsitt=
NS EGIATEID o} 8, Simic et al. A0l %)

Z(aiding and abetting)= ™ H(ordering), 4 & (committing), JCE %o
(participating in a JCE)ol] #v]a] ©& &Aool By &k Ao 9}1

MLk olelgh o] wrgEojok grtal FARSF O, Tadic A1) ICTY
2AARRE W JCE Zels BAHow FReuA, JCE el o

P QJo] Fatdnk= s EHSH|E FATE 28y o= ICTY 114

—.~
)
Lo
—
jabad
==
e
-
rir
oft
o

==l
[«

36) Al FAFAA AL Ao MEAE SR FAHA FFS A AEE At
A7t E 9o FF adA oA nel" £ 9t See Supra Note 18, pp. 237-238.
37) Prosecutor v. Bagosora et al., ICTR-98-41, Trial Judgement of 18 November 2008,
para. 2270.
“Under Rwandan law, similar crimes carry the possible penalties of life imprisonment,
depending on the nature of the accused’s participation. In this Tribunal, a sentence of
life imprisonment is generally reserved those who planned or ordered atrocities as
well as the most senior authorities. In the Chamber’s view, the gravity of the crimes
committed by Bagosora, Ntabakuze and Nsengiyumva warrants similar treatment.”
(emphasis added, footnote omitted)
Prosecutor v. Simi¢ et al, I'T-95-9, Judgement of 28 November 2006, para. 265.
“265. Regarding the gravity of the offence, the Appeals Chamber recalls that aiding
and abetting i1s a form of responsibility which generally warrants a lower sentence
than 1s appropriate to responsibility as a participant in a joint criminal enterprise.
Thus, in assessing the gravity of the offence, the Appeals Chamber takes into
consideration that it has set aside the Appellant’s conviction under Article 7(1) of the
Statute for his participation in a joint criminal enterprise, and has found him
responsible for aiding and abetting the crime of persecutions through the unlawful
arrests and detention of non-Serb civilians, the confinement under inhumane conditions
of non-Serb prisoners, the forced labour of Bosnian Croat and Bosnian Muslim
civilians, and the forcible displacements of non-Serb civilians, under Count 1 of the
Fifth Amended Indictment. Moreover, it bears in mind that in re-qualifying the
Appellant’s individual criminal responsibility, the Appeals Chamber has set aside his
conviction for persecutions under Count 1 of the Fifth Amended Indictment for cruel
and inhumane treatment insofar as the conduct underlying this conviction encompasses
the acts of beatings and torture.“ (emphasis added, footnote omitted)
39) Supra Note 6, para. 192.
“192. Under these circumstances, to hold criminally liable as a perpetrator only the
person who materially performs the criminal act would disregard the role as
co-perpetrators of all those who in some way made it possible for the perpetrator
physically to carry out that criminal act. At the same time, depending upon the
circumstances, to hold the latter liable only as aiders and abettors might understate
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HH= FAGA AR FA A2BF2A3e] AHADY FHAJN AAE A
At om, olelst i FAMAYA FF7E v A7Hs A (blameworthiness) 2

o= ZFAHFAY AR EALS
=8 A slol FAAY 32 P 0T
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H

NBins FAFGAANTLE T ABZAZGS 4 'Joﬂ ol Az md
(differentiated model)= Eth= FAMAS F&7F $HEet AALS S4Hst
% t}.45)

ok AWy FH Al JCE o] B T W Aol 25 ojw3dl 7S A
gaoF kAo YA 3] =eke] EASta Jon6) FgF M 9
o A e ] A o

g
dol BH

the degree of their criminal responsibility. (emphasis added)

40) Prosecutor v. Marti¢, IT-95-11, Judgement of 8 October 2008, Separate Opinion of
Judge Schomburg on the Individual Criminal Responsibility of Milan Marti¢, para. 9.
“9. T also note with concern that neither the artificial concept of JCE nor its
compartmentalization in three categories has any added value when it comes to
sentencing. The decisive element must be in principle the individual contribution of
an accused. At times, the incorrect impression is given that the third category of JCE
attracts a lower sentence simply because of its catch-all nature. However, in principle,
a person’s guilt must be described as increasing in tandem with his position in the
hierarchy: The higher in rank or further detached the mastermind is from the person
who commits a crime with his own hands, the greater is his responsibility.”
(emphasis added, footnote omitted)

41) ¥v A, Supra Note 21, pp. 161*165

42) Supra Note 18, pp. 237-238. dl& €W, A252A38H (b)) HHH A= A252A
33k a) & WA gl 13 ¢ ‘%‘3 33*}’%’%‘0] B Ac), See Ihid p. 257.

43) Supra Note 25, para. 462.

44) Supra Note 18, pp. 237-238.

45) ¥t 7| Supra Note 21, pp. 161-165.

46) B+ 5F, Supra Note 3, pp. 293-301.
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s4o] ekt 34,
ICTYT4 A7zA1ge F48 B89 f81 92 Wl o] 2 2ol 7}
e et ol ICTYZE Z47ke] @49 fdel val G319 4%

=4 o
S TEIA Ut AL HHAeR BoFEd B4, FANE AP 7)F
A, MHEI AR A FdHez e o] RIHAd 71EY

(Planners), A% % (Instigators), ™ ® ¥ (Order-givers)ol Al 35 o] 9
grol 201 o]4kel Wik W F A 8 X (Perpetrators), &5 W& A WH(JCE) oA}
Wz (Aiders)oll Al F2E o] FHH2 20 olsk2 YERTE ICTY 7

AN EE WA AR 1S, 4B, gEeAl e e B3

0

@ o Aol slgsh MALAA, FERAAT FolAoAs Ko
we P2 e g, gEwel ta guel Agets WAL, FEU
A IR fAR FEol GUE P 48 w6 CTYE 40
3t FUAYL AFS FRAA e AS BPHOE nelF
< H1:ICTY g2 S5

J|Ed SHsH ZEE HI| AT | SSHEAHIS | 2UxY

(Planners) | (Instigators) | (Order—givers) | (Perpetrators) (JCE) (Aiders)
szt ¢ 254 78-30¢ 7E-S8E S5E-ZEAE 6E-404 | 6H-354

=S¢t 254 264 22.54 184 174 154

2 A¥rd, ICTYS v/ & ICTRAAH = A}
el 9le] & Aozt YERUA] =t} o= ICTYS vt
z‘g

AR R el A AES TR 2

50) 20103 6¥€7FA] o]Foiz ICTYS ICTRY #4 1117AACTY: 714, ICTR: 404)& 4
o7 ek Bao] o]Fojxgon FAH(life imprisonment)S 55 dE o2 Y sle] FA
B2S 88ttt See Supra Note 4, pp. 413-414.

51) See Ibid, pp. 429- 430.

52) ICTR®] 7 &9 Ao sdgt A7F ofg FAESQ 3o g8 fadds o
kom, F= ”‘ﬂﬂr Z2 PR 7|AEo] PAAA FPY FAE WA A Rk
See Ibid.,, pp. 429-430.
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< H2: ICTR &€& SHIS3 >

J|Ed k== ZEE HE AT} | 2SHEXS I =
(Planners) | (Instigators) | (Order—givers) | (Perpetrators) (JCE) (Aiders)
= & EAlE = E=AlS 12E-54 R
Sat Bl | E-BUE | 6H-B0E | 6H-B0E = 254 6E-SAE
ESt N 324 50 554 504 254 45

2) TAPAAN A B F3)
TAGA A DA FEF F FAe HTAHOR Yol AAE ARAS EA 6
o ©&3Avt. =, Mahdi AVA, Katanga A, Lubanga A7, Ntaganda A}
AL EWE FAZAADL T4 ABxAA33 2 58 P B3 £35S A
HEQIE A G A AR I 3 FAE HESEY, %Z]Gg/\}zﬂ.v}/\ 74
A2BZA3H @) T AU ALY ABZ2AZHDEY FHAAL FF HL ol
Kol Fofmgk xpol7p EAFSE & F Avk olHF Aol= 1
e zhet AA, SAAA RS 7 A2BZAZEH Q)T %
A3 A THAYN IF U9 ol IFAFAAD
= o7 HolFET} o]
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AE A2BZA3F )T M= v & ol ’d"’%l T AL
vt Mahdi AN A A FGAA AL 1A A5 (Trial Chamber)= =5 A & AFA)
4 A ABERAIF (@ FAE FEHE A Y (coperpetration) T} A,
TAGAA T 1A ABZ2A3F D) E WA (sl sdets FAE Aol A9
s ERlst Atk 5}?‘]“&, TAGAA T G A2BEAZTH @) Ed FAE
o] st A FAFAAAL 74 ABZ2A3F D) HA (d)z ol
HaAdE @E%L a7t glvkar A4 (“[Gliven that the Chamber

has decided that all the elements of co-perpetration are met, there is no

41 o n
o
)
ot

need to make any further findings on the accessorial liability alternatives.”)22)

53) See Ibid, pp. 429-430.

54) Prosecutor v. Ahmad Al Faqi Al Mahdi, ICC-01/12-01/15, Judgement and Sentence of
27 September 2016, para. 57.

55) Ibid, para. 53.
“58. The Appeals Chamber has noted that the Statute differentiates between principal
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A GARA AL A A2BZ2A3Y 24 3 A7 HgekA ‘JrE}‘Jr%
& Farvk Ak obe®, Lubanga A1 1A ARH-7}
74 A2B2AY (DEs b (s &3 5449 5 ¢
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(Article 25(3)(a)) and accessorial (Article 25(3)(b) to (d)) liability, with principals
bearing more blameworthiness ‘generally speaking and all other things being equal. In
accordance with this general rule, given that the Chamber has decided that all the
elements of co-perpetration are met, there is no need to make any firther findings
on the accessorial liability alternatives. (emphasis added, footnote omitted)
Prosecutor v. Bemba et al, ICC-01/05-01/13, Decision Re-sentencing Mr Jean-Pierre
Bemba Gombo, Mr Aimé Kilolo Musamba and Mr Jean-Jacques Mangenda Kabongo
of 17 September 2018, para. 89; Prosecutor v. Germain Katanga, ICC-01/04-01/07,
Decision on Sentence pursuant to article 76 of the Statute of 23 May 2014, para. 147.
57) Prosecutor v. Thomas Lubanga Dylio, Supra Note 10, paras. 336-337.
“336. Moreover, the Chamber observes that the wording of article 25(3)(d) of the
Statute begins with the words “[iln any other way contributes to the commission or
attempted commission of such a crime.”
337. Hence, in the view of the Chamber, article 25(3)(d) of the Statute provides for a
residual form of accessory liability which makes it possible to criminalise those
contributions to a crime which cannot be characterised as ordering, soliciting,
inducing, aiding, abetting or assisting within the meaning of article 25(3)(b) or
article 25(3)(c) of the Statute, by reason of the state of mind in which the
contributions were made.“ (emphasis added)
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W, B A YoHE ol e Bele] BEsk AR WHIHEAE FAF @
27} gt

HM25EM3eH (@S | M25=M3&(b)E | M25EH3E (c)S | M25=M3&(d)E

=k 8-304 - - 1048-124
STt 144 - - 12¢

oy gt IAIGAA AL FF F3 SARA Ay FAZAAAL 7 Al
2 )

252 A3 (d 2l s s Yl = HH e g A o] V&
AAL A GA F A0l vl stobxan 9lES ®olEth o= AWl e &
ok H 2 g @AYl FaE v SAZAPRE A EAA Y 939
Lol Aol A FAANAAL 1A ABEAZ} (DI AFsts sHA
doll thair = AAl FRFdare] oM wredEa vk HS AAFEE o
SAGAA AL g ABEASZ(D)ZWA ()zoll siFshs e T Al

P& SANA

el A= Mahdi AFANA R1E A ZAMA R0 Bl=7F HA FF

T UehdeA] &% dEHE S48 S8 AFHeR AvE a7 9

oj¢b= HMEORE, IAPAA AL 8 A2BXAZM @)zl THE A

@7 Fao] zfol7y EAlGtEA FeAor AduE et vk Mahdi A

of FAGAIATA 14 AHAF(Trial Chamber)= A JAFA T F4 A|25

A& (a) sl 8% FAAAT = A7 SAskA] @ BF G AQ)
o

| FoETE He FA8A9 e, Naganda A9 ARG AR 14 A

BN A

o

58) Gerhard Werle, Supra Note 21, pp. 956-957.

59) Supra Note 54, para. 60.
“60. There is no indication in either the Statute or Appeals Chamber jurisprudence of
any hierarchy within the variations set out under Article 25(3)(a) of the Statute, nor
does the Chamber believe that establishing one is necessary or appropriate. The
Chamber considers that, when all the elements of different variations under Article
25(3)(a) of the Statute are proven, the Chamber must elect which mode of
responsibility best reflects the full scope of the Accused’s individual criminal
responsibility. The Accused can be convicted of only one form of Article 25(3)(a)
commission for each incident or discrete type of criminal conduct, as to conclude
otherwise not only contributes little to the fair labelling of the responsibility of the
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257k o gate A gow o
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accused but it also punishes them twice for the commission of the same crime.”
(emphasis added)

60) Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06, Sentencing judgment of 7 November
2019, para. 15.
“15. The Statute does not pre-establish any in abstracto hierarchy among individual
modes of liability for the purposes of sentencing. The ultimate assessment of the level
of culpability of the convicted person and its impact on the sentence always depends
on an In concreto assessment of the degree of participation and the degree of intent
in the particular circumstances of the case. The Chamber considers that the
commission of a crime through any of the modes of liability set out in Article
25(3)(a) of the Statute amounts to principal perpetration, and that direct perpetration
Is therefore not Inherently more grave than co-perpetration or Iindirect
co-perpetration or the purposes of sentencing.” (emphasis added, footnote omitted)
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61) o=, "HAI A (HEAL 2002), pp. 630-631.

62) TAGAES A Al dis BARY FHS 8 HWH-Fd A A o] 2 (Economic
Theory of Crime and Punishment)S #Z3}%th See Robert Cooter - Thomas Ulen,
Law & Economics, Fifth Edition, (Pearson, 2008), pp. 491-517.

63) Ibid, pp. 494-498.

64) Ibid, pp. 498-499.
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66) Ibid, pp. 494-498.
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% 1 (“[Glenerally speaking and all other things being equal, a person who
is found to commit a crime him- or herself bears more blameworthiness
than a person who contributes to the crime of another person or persons.”)
= 8f Jr}6d

TAGAPR S NAFALA] A wshE A ZAA A A A2532 A3
M)ZWHA (Dl =T }_ of dg A FE(x)E TRAIFSZA,
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67) Supra Note 54, para. 57.
“58. The Appeals Chamber has noted that the Statute difierentiates between principal
(Article 25(3)(a)) and accessorial (Article 25(3)(b) to (d)) lLiability, with principals
bearing more blameworthiness generally speaking and all other things being equal.
In accordance with this general rule, given that the Chamber has decided that all the
elements of co—perpetration are met, there is no need to make any further findings on
the accessorial liability alternatives. (emphasis added, footnote omitted)

68) Supra Note 25, para. 462.
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oj21gk MAAA EMARE AHA TRlS WA ek, AUAd
of Hla} A o 2 FFY FAAAS Tt o] A PGAA
a2 A A2BZ2A3F(b) WA (dse sigetes B2 HsE, HIAATE
S 7 dnke A AAET S AW 3 HEe i 9 A A
1 FAbASl Fate QYA vdrbe A AA FARE IR AA, @7
FAHA Q] TR AAA He A, @AY FALAS] AF Fod SHolA
w2 FE e 2 EAsid, dH A Vgl s EEoEA A4
Hog FAAR Aig opr|d & Avke= Aot o= FAIFARAFHATLE A
A A ANFALAS] A vud ) Al iAo r w2 ¥
Fe Fdete YA FAFARA R AHJAGAE ] AdF o] FAMY HAE
WAskE e o frElstithe AS AlAbgkth ek ol g WA A A A4
Fo| sl FACERA ZFHo] Fag A Ao =odd= A&7 o
Hobe A, 39 fadd #AHvrs Fxdve JE SAR vES A7
g F AdS Holt

V. 2&

A GAA A TE A G ALE Q] AH el e MEZ SHAA td
g Hldo] AZIHEA Advk AA, FAFAA AL 7 A2522A43%-2 FARA S
T rol AAF Fx2E FHeL A Foke AolthT) Lubanga Aol A
Adrian Fulford A2 719

a
A Fal FAFAAAL G A2BZA3F
Zhgo] AR FHARAS 3 W] A o] AT EAEHA e
= JHS FHW@s o, Mathieu Ngudjolo A4 Van Den Wyngaert

69) Supra Note 62, pp. 494-498.

70) Ibid, pp. 494-498.

71 FAGAARLE A ABZAZY (3o FAE AREMALYL Dz FAHE P,
WAME Bl o, Sxpol] Hls] HAAP7E WEEA] vdrbEAde] ¥ Aty 1Y) ofEe F9
o] A gt} MK Aae Supra Note 1, pp 94-96. F=%.

Prosecutor v. Thomas Lubanga Dyilo, Supra Note 20, para. 8.

“8. Some have suggested that Article 25(3) establishes a hierarchy of seriousness as
regards the various forms of participation in a crime, with Article 25(3)(a) constituting
the gravest example and Article 25(3)(d) the least serious. I am unable to adopt this
approach. In my judgment, there is no proper basis for concluding that ordering,
soliciting or inducing a crime (Article 25(3)(b)) is a less serious form of commission

72

=



) E4, AU vs] FHAY ¢ w2 FAAIS Fste A
EfdshA] gt A Aol &gttt e AWl 5 e gAdEtE St
S ouE ) olelgh FHO THA dErt B R e FFEo A
S Feubsfop 3ok WA HC WA ZAE BAMWSY, FA A AL A
o Afel® F=F Ao o] FHAQe g oA AAHES HAHoR qF
gotal A Fohe AS A ot dvk ol AA A Lubanga A7l
o| Al Adrian Fulford A##2 MHAES Fal A A AL A3 2 SA
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than committing it “through another person” (Article 25(3)(a)), and these two concepts
self-evidently overlap. Similarly, I am unable to accept that the criminality of
accessories (Article 25(3)(c)) is greater than those who participate within a group
(Article 25(3)(d)), particularly since many of history’s most serious crimes occurred as
the result of the coordinated action of groups of individuals, who jointly pursued a
common goal.” (footnote omitted, emphasis addaed)
Prosecutor v. Mathieu Ngudjolo, Supra Note 20, para. 22.
“The control of the crime theory has been introduced ostensibly to provide a criterion
to make a normative distinction between principals under Article 25(3)(a) and
accessories under Articles 25(3)(b)-(d) of the Statute. The perceived need for making
such a distinction is premised on the assumption that there exists a hierarchy in
Article 25(3) according to which principals are considered to be more blameworthy
than accessories. Although I can see that there is a conceptual difference between
principal and accessorial criminal responsibility (one is direct and the other derivative),
I do not believe that this necessarily translates to a different legal treatment of those
who are found guilty under one or the other form. Indeed, the fact that principals are
connected more directly to the bringing about of the material elements of the crime
than accessories does not imply that the role of the former should be regarded as
inherently more blameworthy (footnote omitted, emphasis added)
74) Jens David Ohlin - Elies Van Siledregt - Thomas Weigend, Supra Note 27, pp. 740-743.
75) Prosecutor v. Thomas Lubanga Dyilo, Supra Note 20, para. 9.
“9. I am also unpersuaded that it will assist the work of the Court to establish a
hierarchy of seriousness that is dependent on creating rigorous distinctions between
the modes of liability within Article 25(3) of the Statute. Whilst it might have been of
assistance to “rank” the various modes of liability if, for instance, sentencing was
strictly determined by the specific provision on which an individual's conviction is
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based, considerations of this kind do not apply at the ICC. Article 78 of the Statute
and Rule 145 of the Rules of Procedure and Evidence, which govern the sentences
that are to be imposed, provide that an individual's sentence is to be decided on the
basis of “all the relevant factors”, “including the gravity of the crime and the
individual circumstances of the convicted person”. Although the ‘degree of
participation” is one of the fictors listed in Rule 145(1)(c) of the Rules, these
provisions overall do not narrowly determine the sentencing range by reference to
the mode of liability under which the accused is convicted, and instead this is simply
one of a number of relevant factors.” (emphasis addaed)
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[Abstract]

Economic Analysis on Differentiation between Principal Liability and

Accessory Liability under the International Criminal Law

Min, Hanbit"

The transition from ad hoc tribunals to the International Criminal Court
has led to a fundamental change on legal approach toward the individual
criminal responsibility under the International Criminal Law. Especially, the
International Criminal Court makes rigorous distinctions between principal
and accessory and, in turn, establishes a hierarchy of seriousness based on
the control theory. Though this change have been criticized from a legal
perspective, few criticisms were made from a practical perspective whether
this change would contribute to minimizing crimes against international law,
which is the very objective of international criminal law. In this regard,
this paper examines actual impacts of the change on sentencing international
crimes under the ad hoc tribunals and the International Criminal Court.
Furthermore, this paper comes to a conclusion, by using the crime and
punishment model, that this change may adversely affect the degree of
seriousness of crimes against international law and, ultimately, lead to a

increase of total number of crimes.

Keywords : Individual Criminal Responsibility, Principal Liability, Accessory
Liability, ICC Statute Article 25(3), Control Theory, Crime and
Punishment Model
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