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4) g9 2016. 4. 15, 2013v}20427 4.
5 Y 2022. 7. 14. A3 201704266771 4.

6) Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388
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0. Abele) 4

o] Akl e]l GARAl H&(Robert Boule) W =r3} syt =7 Z=AIQ1 94
B g i(Blaine, Washington)oll 4] Smuggler's Inno]gtxl s} o i x}<
+93ta = Abgolth B Qlii(Blaine)= vl=ry} Aluiche] w7 Q)
v EAR A4S st 4 52 BY e FAANIL H-E(Boule)>

A w28t WEAYAAES Aedtes AAdS At AT BE
(Boule)> EWolHlztEolvt Aol gaEoA w49 24S AFstd=d
2 13le] ®&(Boule)> =74 AU (U.S. Customs and Border Patrol, ©]3}
‘CBP)ell Z 4#x ek =4 (CBP)E B2 (Boule)2] AFE7d<l Smuggler's
Innell A B& BFFS dt7le stal =44 HH(CBP)o] a9l o 1Y
E(Erik Egbert)e} H-&(Boule)> A5 HFsh= Ale] St 2-&(Boule) 5°l
g Abgro]l AR YA BEE wo= o] AMEE =84 H(CBP)e &
HF71% st 201490 K2 (Boule)e ol W E(Egbert)oll Al E7] =4
721 Abgrol ApAle] o g RSt AR S dElFllnh AT Oﬂil

]o

Stk /‘§7_}8}U‘j/\1 ZAboll Zatgth EA49 B A]—%}

AAE WIS u, ol IHE(Egbert)= A5 R -&(Boule)

o JdAE WEda HE (Boule)° o 1 E(Egbert)oll Al #AHAle] dF4AE

e s QAT ANE U] ol IW E(Egbert) H-&(Boule)®] wut

= 23S AAY 3 HEBoule)2] AW w2 HE(Boule)S = XA
-

3
o 1M E(Egbert)= H7] =% ofdixte] vyl A{F7E Aggk Aol
< o 2 A2lE Wyt o]# g B-&(Boule)¥} ol LB E(Egbert)
o] FEO] da F Foll F A Alojoll= dwel mAh - it ARzo] Yojyk
t} W4 B2 Boule)& o IHE(Eghert)e] 39S 19 XA Ausya
ﬁoH]EH(CBP)Oﬂ ANEN PN AT A% (Federal Tort Claims Act, ©]3f
CA)S Al7|ekt) o IH E(Egbert) = X2 (Boule)S T+ AwWgH

94 of 2] #HH7|FHEC Alaste] AF2A 5 Z4E 2AME BHEE St B
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1425 ubgivta F4saA vl 245 Bivens action) S #7385t
2. gAY B4

AYA 1N HYD(the U.S. District Court for the Western District of
Washington)> H-&(Boule)®] HTE =57 7[Z438te 234 (the summary
judgement)S AU TEY AAIAIH YL AT o W E(Egbert)= o E}
o]\l i%—(Bivens action)ol Al GAAZE HAH AWE T

SRRl e & WMEH oF HoA AyALdE A 3
(Boule)©] T%g}% A AN Adxz NkS QJNESHA HW HWlA AF
(Bivens action)& A ZEg ARQFo R FAsh= Zojgtal dAlEHEA HE
(Boule)®] A& 717tetsith. o] dAolA E-&Boule)o] H7= =7QtH et

He] 9 (the separation of powers concerns)S 7}H 2+ A o]
gal Fastal AT Alx fvtelgts FHLE e FURREE S §
H7F dolA A7 7F FAE AL At o2 g AWALIA R L B
(Boule)2 #adtiar AWARAHAL AAdHAe HEs 25 378

T}.10)
3. AuAAE Y B2

AvFAAL Z ¥ A (Judge Fletcher)?t B2 ES A8t
=(Boule)®] F7F A= ARQlel] A7
Action)®] FHE FAA st 5 &
HoA4z FH AT EHEHHE— Hernandez
o I E(Eghert) = w4< @AY &
A7 wiEel HFAH AT AAY ZMZ—% ?L] dgete B4

9) Egbert, 142 S. Ct. 1082 (2022).
10) Boule v. Egbert, 980 F.3d 1309, 1313 (9th Cir, 2020).
11) 140 S. Ct. 735 (2020).
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B2el MR 9 (common and recurrent sphere of law enforcement)ol 3f
Gtk Blojthi2) 3 AWFAHAY Alxet BT AP AE BB
(retaliation)> ©]v] # gyro] 9= ol adsta #A7F | o1HE
(Egbert)®] 91+ 74 Ao ofy®l #do] gl 9ol st A
HEHYAGTFHEFETCA Y thE HE ofste] AdHgurafel oigh
FadS wiAlska dom= Efd ARQEl  diste] HlWl~ AF(Bivens
Actions)& st A& = vkl ikl Fasg el A5 127 9
AALEo] whjo)d S 9 H e AA T A9 A H AL

QoA o o3k A Al AHrehearing en banc)S 7] %3} th.14)

il

AYUH IS AAARMYe #AS stk Erfs O],

710l ZHE a4 (Roberts, C. J.),
H#(J. Kavanaugh), W&l ¥ 3(]. Barrett)
S 56%le] A H A, ol tiHA(]. Gorsuch)o] &x9AE A &
Entolo] ¥y ¥H(]. Sotomayor)o] WrtHe]HE AL o 7)o B#eolo] of
W ¥H(J. Breyer)®# Aol oI ¥H(J. Kagan) & 3%1°] 37 &tdvh. whebA ot
FoAY agozie] 6ui3ez Az HAdoeldt)

JdeE o (. Alito), 7Hukt
o

FE: vl A~ A4 (Bivens Action)2 X.-&(Boule)o] #1713 AW<=AHEH
Aazo] “wdt FAH YA (excessive force) AT-¢F ALFAITAY Al
Z9] HE(retaliation) FT= & JLHA = &=

Entx g #(Justice Thomas)d] o7& @oks)
’\(Bivens) FANA AWLAHAH A42E Yutst

Boule v. Egbert, 980 F.3d 1309, 1315 (9th Cir, 2020).
Ibid 1316-17.

Boule v. Egbert, 998 F.3d 370, 373, 384 (9th Cir, 2021).
5) Ziglar v. Abbasi, 582 U.S.
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H Wl ~(Bivens) A7+ 294 AAME AXA Hed A= ld Aol Af
& vl ARQH(“a new Bivens context”)el #@at=rhelth S Aoy
o] Eajujdads A& Al A AHdER FEs e ol derrE |
A AES R = o] th1o

A= AE v sthets Hdo]l Awosnn Eafjuldase] &
I g vlg - Heol A’ Agtsithe As vEhdlE 5 a
factors”) 7} QE7IE Fold] B Ao|thlD o]e 3k 24 AA}=
Hedol s EamidTAlE Ao Bup Ajke AAE 2Fa d=Tte

sthube] EAlE AdET & Aotk t] yolrka e ot whef <d
o137} olw] “djerAd FA] A A”(“alternative remedial structure”)ES A 33}t
UAY FAF=E 0}04*1 Xﬂ s Ags Foaqivtd HAS v
T-Al(Bivens Remedy)& A4 = gl AHoluh18)
(b) A A(the Court of Appeals)> X-&(Boule)o] A71g AW4+74
AW A4z Yt Fgo] Q2L vl A Qk(new Bivens context)S A A8kl
Atk Ao FolatdA A o TH E(Egbert)ell e St adS
AAT = S FAT ol f7t flthe A& dalA= F 7HA 747 v
FrollA ZEFAotr FAEATE WA ‘e okHS AT
i ( risk of undermining border security)< ©|2]3F ol H]wl~ A
o A&st= RS FAA gtk Aolthl® Hernandez A Al Aol
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(Boule)®] A=A 3Y Adx fvtolgts= F74- vl
24 WA g9t ##lo] 9lx vk Hernandez 2
duss A I A7 Eoar B3A| R o] A
th S A vt ol Al EafuldAass st
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6) Ziglar v. Abbasi, 582 US. _, __
7) Ziglar v. Abbasi, 582 US. _, __
18) Ziglar v. Abbasi, 582 US. _, __
)
)

9) Hernandez v. Mesa, 140 S. Ct. 735 (2020).
0) Hernandez v. Mesa, 140 S. Ct. 735 (2020).
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Egbert)S Atz & £aujdass AT At FA7 ofyel A
Koz AN U(CBP)E FUE EdldiassS dAdsts Aol eds 3
A7beta & AQJdY 1 @2 ofye’gta & ol
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A1 A AR A AFE 2} (judicial review of an adverse determination)el 3] & 3F+=
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Wl 3 914 W (Federal Tort Claims Act, ©]3F FTCA’)233 <A 9
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Sh=rn|ag- ¥y sks] 2011, 352 .

Breyer, Stewart, Sunstein, Vermeule, Herz, Administrative Law and Regulatory Policy
(Seventh Edition)(2011), Wolters Kluwer Law & Business, 806.

28 USC § 2680. Exceptions to the Federal Tort Claims Act

The provisions of this chapter and section 1346(b) of this title shall not apply to——

(a) Any claim based upon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a federal
agency or an employee of the Government, whether or not the discretion involved be
abused.

)
SJ

26

=

(h) Any claim arising out of assault, battery, false imprisonment, false arrest,
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or
interference with contract rights: Provided, That, with regard to acts or omissions of
investigative or law enforcement officers of the United States Government, the
provisions of this chapter and section 1346(b) of this title shall apply to any claim
arising, on or after the date of the enactment of this proviso, out of assault, battery,
false imprisonment, false arrest, abuse of process, or malicious prosecution. For the
purpose of this subsection, "investigative or law enforcement officer” means any
officer of the United States who is empowered by law to execute searches, to seize
evidence, or to make arrests for violations of Federal law. %3, T-g}, 3¢ 72, 39
AE, ok HQl 74, AR FE, W A& v, §9 Fe, A e AkEE] el
ofs WASE BE AT W, vw AR FAE e o JA#He] g9 e RAge)
FAste] ST 2FH A1346 (DXL T IAt o] Fof LAs= B AT {88
Ut gA 289 A o]Fo LAS Fa FEL 59 =, §9] Ax, da 3E ke
otolF el VA Bol HEHU o] 39 ZEoNA ‘AT Ee HAAIAS Ho 5] 5
AFA AR EE AWy Swte R AET Aol e vHY EE AT ES 9n
Eia=
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27) Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388

SR ES

(1971).
28) Daniel Blair, One Step Away: How Hernandes II Signals the Elimination of Bivens,

64 St. Louis L.J. 711, 711 (2020).
29) Federal Tort Claims Act § 421(h), 60 Stat. 846 (FTCA is inapplicable to claims arising
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3 A &l (punitive damages)©] 7hsdte] IaA7F A3 WS 5 9l
v &l AT B AolE Hola ke §Ao] vt 1edk W
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Mz vl HGBivens Claim)7F ol AlE fld =4
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30) Provided, That, with regard to acts or omissions of investigative or law enforcement
officers of the United States Government, the provisions of this chapter and section
1346(b) of this title shall apply to any claim arising, on or after the date of the
enactment of this proviso, out of assault, battery, false imprisonment, false arrest,
abuse of process, or malicious prosecution. For the purpose of this subsection,
“investigative or law enforcement officer” means any officer of the United States who
is empowered by law to execute searches, to seize evidence, or to make arrests for
violations of Federal law. “Thet, WA YT FAe 3 - s EHAT  EUAEL - o9
A 7 a - adARe] EE - HddE - 7 - Al gAE e s d9E dsk &
= Aelg).” o]dAl, & - W] It AR MuAF, EXFHAT A7, dHEA
THEs] 20034, 103-108% =%,

31) James E. Pfander, Alexander A. Reinert & Joanna C. Schwartz, The Myth of Personal
Liability: Who Pays When Bivens Claims Succeed, 72 Stan. L. Rev. 561, 574 (2020).
32) Nicole B. Godfrey, Holding Federal Prison Officials Accountable: The Case for Recognizing
a Damages Remedy for Federal Prisoners’ Free Exercise Claims, 96 Neb. L. Rev. 924,

936-38 (2018).
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vl g agoll Al vl A -(Bivens claims)7F 7Fsshthal A TES A
| 213 SHaeel By vwl~A F(Bivens Claims)$F #H&
At gle] HAHE 2 EhE Fa At A BEuld A g Q)

1) Ashcroft v. Igbal ¥Z234

o] A2l GAarAFel Ighal EMAEM] Harlo 2 911 Hl#7F HAE o
gl ZA A AEAS(FBD &l o8] 2001 119 Axd o] &7
=AY Igbale wEolA AT Ao FA A(the Metropolitan Detention
Center in Brooklyn)ell 7+ AHZ FAIS @olt) AEZ9xe ## 3l

Ighal& ©& Aol A RAAHSE AME Pt o5 A8k 20034 14
159714 Bejata ¢ Fol Bl sy avon S5t Baow St

i FHol Igbale A)AA ?L%%ﬂ%oﬂ A ZAFE S FAlo Aale Q1F F
WSl o) Bgd AES wgtE AL olfE WEE F¥ Ashcerofte}

ALFAF (FBD =7 Mueller & 3494 S o= vl 2% F+(Bivens claims)
< A7 Ighal> AW FdEe] AUFAAN Alx, Adx, A5z, A6
Z, ABxoA HAsI e 7|EAS HEEAte olFE HMAAT
(Bivens claims)E A|7]3F Aoldth Ighale AW w =33 AWgEAL R YEo]

SAES AAEA TIFdd weh et R -5 Aol FARel A
X}‘%Zﬂ. & st o)A WHFF F# Asherofte AWFARS (FBD =

2 Mueller 5o] ZEaR2A g1 JAAY =287 wfFoleta sl A
Ashcrofte} Mueller 5 71¢91S yu2 st vlwl~ HF(Bivens claims)Z Al
7%k Aeolt}, o Y AYo] LA &= A= A

]
u3tE HES = d A A1 W)Yol AT Ax
2 A< t}oeka BAEke] A Aol s W Ele] Bhgl )
ult] o) #(Justice Kennedy)dll 93] #ZAfo] zAH = A

o
al
o
=

4 & 44
8& W2z YT Bivens claims)l A APFFA 0] ol | AMEFS 9]
WAzt BEaA Fguolor sl wA v a4 FrA gF A
3 AEe AR Avont 194 AYTEA A e

33) Carlson v. Green, 446 U.S. 14, 16-18 (1980).

34) 129 S. Ct. 1937 (2009).

35) Id. 1949.
“Absent vicarious liability, each Government official, his or her title notwithstanding,
is only liable for his or her own misconduct.”
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1A sL7) = oYWk Zo|th36) Asheroftys AbA WA @Al WHRER Ao w
WAFELA e A3 - A= NI AN FAH AH 9k Yol Ik
Fao] gl7] wFEo Hjwl~ FA(Bivens remedy)E A4S 4 QloksE Ao
(eS|
AR

W
w
3

2) Hui v. Castaneda %438
o] AbA L] FARALS] Francisco Castanedat Yo ¥l #A=-(U.S. Immigration
and Customs Enforcement ©]3} “ICE”)ol| 5% & Abgrolt}. Awho] vl kAl
=L(ICE)9 ?35101 S W Castanedat™ #2129 #Fol 7 W ¥ (penile lesion)
o] AN Z8o] AL AL WA AU YDA §= AL AL
STk ANFF 8= (US. Public Health Service ©]3F “PHS”) 4o
BHZoALe} F AFEIIEo] dld 274 (penile lesion)ol] ™3k oFZZ AL
5 AAE AE FHAIAT APl AN (CE)S #Hste dAYTFAAT
(PHS)®| oJrte= hxA A= AEatake] sfgdcta stA o5 A
t}. Castaneda”} A1 Foll o] FolA FxAHALE AAste] ol ()4
%F(metastatic cancer)S il Utk Zi—% A st
A=A TFHETCA N 2
Ao 2= vl A F(Bivens claims)E A7IsHAl "d. &Fo] A%
Castanedav=> AFEatlal 1] &3 gigflos FApA7E A
A% 23t 2Erto]o] tH #(Justice Sotomayor)e] HAFES At} ¥
A2¢] gA= AMA=(PHS) o799 EXMAAAdS 88t e &
1 79 (the Public Health Service Act)39>°ﬂ H TSR (PHS 2

%
=
ri
[>
o
ﬁ
93
<
D
)
w0
@
.
%
m
il
>
;L
J
30,
O
Ij
Hu
S
N @2
LR

o

t}h o]z g Lo“’ﬂ‘?j%«] A J’GHH Castaneda()ﬂﬂlf A
= e R st deaAles s8HA ga ANARE e R e AW
ERHANATFHETCA ot A4 v G =k T3 27 H(the
Public Health Service Act0o|A] ®Eo 2 AT A A= (PHS) 2l o
gk v~ FF(Bivens claims)E 3]-83HA etk AMAR A jgitd o] &

O:

36) 1d. 1948.

37) Ak, vimAdgET-ANd el el B3 2
Sk ul Al 8hs) 2011, 305W FE

38) 130 S. Ct. 1845 (2010).

39) 42 US.CAA. § 233(a).

40) 42 US.CAA. § 233(a).
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Y
r

#Ad, FHIAT A127 A2%,
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Ao EA7 FUA AFE LS Carlson v. Green #2403 w-$- GAFSE =4

o gittar & Ho|r} AW o] WA ANZE AYFFHAAT(PHS)S &5
& MAA S Aol glom Fafadl s A EahdS

Fe 7 U HAva & Flo|rh4a2)

OJHJW%%Q] Castaneda ¥4 &

A PApe] gt 3\013}7134% o]

(immigration detentlon)«] obsl olg A Al 7]A%k Aol wFsl= A

% 9t} Castaneda®t 22 FaAtel Al vlwl 2~ A+ (Bivens claim)& <173

ojoF &t ¥yl ojuzl FFAE fE JmAAE MAste] 25 IR A

o] RAWS 4 9w Fofstria A5 A Qi3

3L
[
J
=

3) Ziglar v. Abbasi 249

o] Abzde] FAFAEQD Abbasiv 9.11HI2] o]F m=@=ro] wlao] EPA SR
AFsta Al =S AR AEste] F7ietEe &2 of3dA 7 9l
= AP Ex o FdtetA] @ AWsAb=(FBDO ofsiA 1 ot
5| ZAME “H”W ] & (the Metropolitan Detention Center in Brooklyn)oﬂ

vt 15 S ot A AXE 76278 EHAFS ]
8474 o] ﬂ%‘@ﬁi dofglerel Bl d w7+ s ATk 2002%3 44 1
Aol Abbasi 5°] AWA1 A(the United States District for the Eastern
District of New York)ol 5 YA 1599 (Immigration and
Naturalization Service °©]3} “INS”)e] &S wu AW Ziglar 55 AUz &4
orgt TR &9 FEIAol AAEY AWFAAYY HWTERIXIFH(Equal
Protection Clause)® 4 *(Due Process Clause)E $1¥dtt= AES <A
2 nlwl2 A (Bivens Claim)oll 93t EafjuljdAhdS #1718 Ao
ol AaE AAIL F F, aFo] A AVIE A oF 159 Wl 20174
19l ARdigAolA o] AAS sHA ® Aotk o ¥

(N
rlo
Y
=
iu)
=2 7

41) 446 U.S. 14 (1980).

12) A3k, vFAYTR AN
2011, 356 =,

43) Matthew Allen Woodward, Current Public Law and Policy Issues: License to Violate
the Constitution: How the Supreme Court’s Decision in Hui v. Castaneda Exposes the
Dangers of Constitutional Immunity and Revives the Debate over Widespread
Constitutional Abuses in our Immigration Detention Facilities, 32 Hamline J. Pub. L. &
Pol'y 449, 456 (2011).

44) 137 S. Ct. 1843 (2017).
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(J. Kennedy)ell o]all th ool AAH1 2HE iy L(C. J. Robert),
H(J. Thomas)e] ZH4 0}91*:‘3] R4
st 3o FEAAES Fd FAAES 9

el
of sl #<lo] = 192 AWTFLS ’?}EHE H]‘ﬂi A 7-(Bivens Claim)
9 iy 2

o] HAA =¥ A= Carlson v. Green HHZA4)o) A ThEAE A}
o=} - FAFEE =wol] <t vk Green AL FH7F FHE o] =8
o] & MAaA7F A 718 Adolal Abbasi #A L S obF Wz FHes} I
A= o] fxe AES 2 Algho] ohd W F 53—41}7} TaEo] ARNE Ao
g Al Aoz vk & Aoty FHRFA Y 9stH ojv fH =

AE AarAR=E HH Fdogut = AFEES ool HE HIBEo o
wEbo = B3kl 7ok d B A (national security)¥ ##EE A}glolglE o]
2 vl A (Bivens Claim)E FAs i & Holth. Abbasi #2
Wl

O

2 A+ (Bivens Claim)7} A &0 AAHYH A543 W 422
938k g2 712gG 23 AN E AL AAHY] JEygE AL HoF
2

w2

Abbasi &2 & Hl#l~ HF(Bivens Claim)E <1437 sl #A71E A
fl 2~ A}9H(a new Bivens context)oll 3@sh=7tebE A9 <
Wl #AS WA e 5Wd 24 (“special factors counselling
hesitation”)& 7HA L =71 AAbsloF @tk As WEe] okl & Aol

T} 48)

facs

4) Hernandez v. Mesa #7249

o] Abxle] il Hernandezv= A1 A Al WA s w49 15A9H A
Sergio Adrian Hernandez Giereca®] FE<Hl A\ Sergio Hernandez:= ™=
I A S oA e} molE otd Foll Pl m At Jesus Mesa.

45) Constitutional Remedies - Bivens Actions - Ziglar v. Abbasi, 131 Harv. L. Rev. 313,
313 (2017).

46) 446 U.S. 14 (1980).

47) Katherine Mims Crocker, Qualified Immunity and Constitutional Structure, 117 Mich. L. Rev.
1405, 1426-1427 (2019).

48) Nicole B. Godfrey, Holding Federal Prison Officials Accountable: The Case for Recognizing
a Damages Remedy for Federal Prisoners’ Free Exercise Claims, 96 Neb. L. Rev. 924,
938-39 (2018).

49) 140 S. Ct. 735 (2020).
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Jr7b ARSE F el oaf WAz FE ellA AbEsiith Al A
Y Mesael ol thate] vl WF Y (the Department of Justice)oll A &
WG 2AFS A AARE oW QIRkALEI L WA E A fobA  AH|th
Mesaol gk of® FAapi YA oo T2 AA AEE A %
UTESD  o]o] WA ade] B9 Hernandez:= AW AI14 % ¥ (the United

States District Court for the Western District of Texas)el 7B tY Mesa2}

e
=

va ANARE I35 TR &G AES AT St ade]
A ALEHIAHHETCA), B2~ HF(Bivens Claim) 5°l At
AA 1A 9 Y (the United States District Court for the Western District of

Texas)S Hernandez7} WA 3 F2& 717 Adoz AA 2 Mesa’l ZAFSH
Lol o3 AFEE GAlol WAE JE e Ao rmz mmyh oyl apdt
2 A& A (voluntary connection to the U.S.)o] f17] wj&o] wj= Awb=A3%]
W A4z Be AbEY BEE FAY 4 gty BASAGSD o]

Hernandez7} #4383 A7 AWA|58 A A (the Fifth Circuit)S A4 W
Ao AFAAY Adx SRk gk ZtetRAe Q& ATE sHA R A
F9 Mesaol 3t A=A AH A5xE NkALge] gk ztsiads &8
T §lar EtolA thFojof dtrta AT 1 & AAI5E A U(the
Fifth Circuit)2 AL Ao ¢g A4 S AA Hernandez7} #A| 002
o=elo] 7] wiitol] AWFAAY A4z HIE WA Fta AT

A H
Mesas AW 83W  Ab5x fvrd ool disir = =05 WA (qualified
immunity)& WEthal FAEke] AAIAE A RAS 1S ATES)
ojelgh AWgaHA] A EH?'SFO% ?_“JEHHS%_% 7] - FFete #
SFATEA) o] A&
Al AU Ee AWEgAEd
(qualified immunity)& 1A AL %7—". /\}Zﬂ‘)] dojytS wo = Hernandez

of = Holut m=ate] wedol el ojm 3 FRI= MesaZl & o §l= AH

50) Peyton Jacobsen, Hernandez v. Meas: A Case for a More Meaningful Partnership the
Inter-American Commission on Human Rights, 45 Seattle U. L. Rev. 923, 926 (2022).

1) Hernandez v. United States, 802 F. Supp. 2d 834, 838 (W.D. Tex. 2011).

2) Hernandez v. United States, 757 F. 3d 249, 280 (5th Cir. 2014).

53) Hernandez v. United States, 785 F. 3d 117, 119 (5th Cir. 2015)(en banc)(per curiam).

4) Hernandez v. Mesa, 137 S. Ct. 2003, 2007 (2017)(per curiam).

5) Fatma E. Marcuf, Extraterritorial Rights in Border Enforcement, 77 Wash. & Lee L.
Rev. 751, 827-828 (2020).
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56) sy, wo AWoigEae JdWFFd &g B A wAdE, FFAHAS
XXV-2 g4 e d3] 2020, 3249 =

57) Hernandez v. Mesa, 835 F. 3d 811, 821 (5th Cir, 2018)(en banc).

58) Hernandez v. Mesa, 140 S. Ct. 735 (2020).

59) Ibid 742.

60) Ibid 744.
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o Z7RtR et HeEFe] 9= A Tol 9, old eAES Wl T4
(Bivens Remedy)?] 4 &S w3l

Aspoz FOEYe] o] me APRde gag Aot wrbetn B
AE G AT Fon s BTE AY A9 48T 9

U= ASTAHAe] HAS A&sta a5 rh62)

v ©] A (dissenting Oplrnon)g 1221 2 o B (Justice Ginsburg)oll 2|3}
2= A BElolo] diy e (Justice Breyer), AEnto]o] tiy#(Justice Sotomayor),
Aol thE A (Justice Kagan) 5 HEZA Aol t#AEo] A ) 11~
7 ™ B (Justice Ginsburg)ell ¢t Hernandez Ab A7} v]wl~ w4
o] A 7R SHol - Wrke Aotk Hiwls HA ] FAo] A
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e,

od nf _|>i ok
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Tl EYLE dAlsAE Aolglornz FAo] WA Ao Iz}
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< Ao Aol AsA "k & dvhes)
Hernandez A& Aol Addy A vy 7|2AxgS ¢itst
HYNZ &2 Y3 —Oroﬂ 3] 3| 2} 7k fi‘?é’ﬁ. A2 (Constitutional Rights)
9 Agle TuE ALl
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) A, Hla JAWdHAe] AWFFY EdudAQdel #ek 2 dAd, PgFEAT
XX V-2, @aaA e a3l 2020, 3274 FE.
62) Hernandez v. Mesa, 140 S. Ct. 750 (2020).
63) Ibid 760.
) Aok, va AWdiEAY] AWETd &gl dek < dAd, AggedT
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(. Kagan) s 3900 A stolA oo Aol 630 R A A
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5) 596 U.S. ___ (2022).
6) 596 U.S. ___ (2022).
67) 140 S. Ct. 735 (2020).
3) tiH 2022, 7. 14. A 31 201704266771 FHA.
0) A7 e, “SAhug Aol B AhAsls WS fue sojojof shizd), of
14 e slustth e QAT ool e SubE ole J9EF, AYYET
o EFolt e 4714 wa 9

A, A YA} ol FRACEA vhgs] AAo
& 498 Egse] 9Y 7 Ash AuA FYYS dojeln 9&e ok b
WANE FEANT st 84 AVOEAY EUt AN FAHAGE 7 5
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sful A AFo]l opd ‘AL TE 8 RIFtowmAY R THAE
AutdttE AL SAR H7bE ddste w7h A A Bsk Aol ARk
A fNks 2AR 34 AP TE Sthe AdAE vs ARy
Ao vl A (Bivens Claim) ¢t v A Sdo] itk wl= Ao
& w2 HE(Bivens Claim)7} Q457 e Ao a4 %3
o] a7y FHgH ook drkar #Aska YA v e 71E2d B
w9 ol Zgolgta T F v Ao ZA ] EAH TR ke A
2 A7hdRAs AdAs ks HelAe givE v & & de A
olth. A He AF st o] Ik APRF VeI A ok 9
Ayl A= AP 5 vl FF(Bivens Claim)ol A o] 1#ASE
< SEuvE AP ROA dR V1A HEE SAR ee HUhdEE AL
Ae vE o B Faurt Heeta Atsdn
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[Abstract]

The U.S. Court’s new approach of Bivens Actions :
Egbert v. Boule

Jeong, Ha Myoung”

The US. Supreme Court’'s Egbert v. Boule (596 U.S._ (2022)) was a relatively
recent decision in relation to the Bivens action seeking monetary damages
against an individual federal official on the grounds that the federal official
willfully violated a constitutional provision. The decision can be said that it
shows the conservative tendency of the U.S. Supreme Court’s Justices.

This decision was written by Justice Thomas’ majority opinion, in which
Chief Justice Roberts, Justice Alito, Justice Kavanaugh, and Justice Barrett
joined. And Justice Gorsuch wrote a concurring opinion. Justice Sotomayor
wrote the minority opinion, in which Justice Breyer and Justice Kagan joined
together. The majority opinion and the minority opinion were divided 6 to
3. With the death of Justice Ginsburg, Justice Barrett, who was newly
appointed, expressed conservative views relating to Bivens action. It is
equivalent to Hernandez v. Mesa (140 S. Ct. 735 (2020)) in which Egbert
and Mesa, a federal official, were in charge of national security at the
borders as a member of the Border Patrol (CBP). Egbert v. Boule would be
evaluated as a decision that follows such a precedent very faithfully.

The U.S. Supreme Court has ruled that the violation of specific provisions
of the Federal Constitution must be asserted in order to win Bivens Claim,
but the Supreme Court of Korea cited the violation of “dignity and value as
a human being”, which can be called the ideological clause of the protection
of basic rights as a basis of its state compensation judgment(Korean Supreme
Court 2022. 7. 4. 2027DA266771 Decision). The functions and responsibilities
of the legislature and the judiciary under the principle of separation of powers,

the legislative and executive discretion, and other matters to be considered

* Professor, Kyungpook National University Law School
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in the Bivens Claim would be good references related to state compensation
litigation based on the violation of constitutional fundamental rights in the

Korean judiciary.

Keywords : Bivens Claim, Public Officer, Constitutional Damages, Monetary
Damages, Separation of Powers






