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[Abstract]

Legislative Facts: Implications for Adjudication

on Constitutionality of Statutes

Kang, Ilshin®

Good legislation resulting from political comprise must also be based on
accurate fact-finding and rational predictive judgment. So far, it has been
commonly understood that normative judgment and empirical knowledge are
strictly separated according to traditional jurisprudence’s norm/fact dichotomy.
However, the importance of facts in legal interpretation and law-making by
the judiciary cannot be overlooked. In terms of legal application, empirical
facts have become more critical in normative judgment as the principle of
proportionality has become the main form of legal application in constitutional
adjudication. The theory of legislative facts is an issue located at the intersection
of norms and facts, legislation and constitutional adjudication, and substantive
law and procedural law. Nevertheless, interest in it has been relatively lacking
in our (constitutional) legal academia. Therefore, this article systematically
reviewed the meaning of the legislative facts in constitutional adjudication,
especially in adjudication on the constitutionality of statutes, and what issues
they were connected to. This article first examined the use of empirical
knowledge in normative judgment(II). Next, it identified the meaning and
type of the legislative facts(Ill). After that, it considered the aspects in which
legislative facts were relevant in adjudication on the constitutionality of statutes(IV).

Finally, it concluded with suggestions for our constitutional law practice(V).

Keywords @ Legislative Facts, Adjudication on Constitutionality of Statutes,
Burden of Proof, Density of Review, Social Science as Experience
Rule
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