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[Abstract]

A Review of interpretive issues related
to the Special Bodily Injury statute
- Based on the Supreme Court’s decision in 2018D013696 -

Lee, Seungjun”

As a result of the Constitutional Court’s decision, Article 3(1) of the Punishment
of Violences Act was deleted. Additionally, the crime of Special Bodily Injury
was included in the Criminal Code to prevent gaps in punishment and ensure
justice and balance in the punishment system. However, the inclusion of
Special Bodily Injury crimes created a conflict with the existing system of
violence and injury crimes. This raises the question of whether the elements
of the crime should be differentiated based on the severity of the consequences
and the danger of the method. The controversy doesn’t end there.

Regarding the first problematic situation, we believe it is appropriate to punish
the offense of special assault resulting in injury under Article 262 of the
Criminal Code, as an example of Article 258. The creation of the crime of
Special Bodily Injury stems from the need to reconsider the danger of the
method of behavior. The reason for not subtracting Article 258(2) from Article
262 1s that it can be said to be a change in the social situation and consensus.
Concerning the second problematic situation, it is appropriate to recognize
special Aggravated Bodily Injury as an aggravated type of injury, where
both the Handlungsunwert and the Erfolgsunwert are properly evaluated.

The interpretive controversies surrounding the crime of Special Bodily Injury
can be summarized as mentioned above, but various legislative theories have
also been proposed. In my opinion, to minimize confusion in the existing assault
and battery system, the simplest solution is to escalate the severity in the
order of ‘simple injury < Special Bodily Injury < Aggravated Bodily Injury
< special Aggravated Bodily Injury’ and intensify the penalties for each category.

* Professor at Yonsei University Law School
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Inflicting Bodily Injury, Special Bodily Injury, Injury Resulting from
Violence, Aggravated Bodily Injury, Handlungsunwert, Erfolgsunwert






