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v ysts] @A HAT #2079 A2%, 2018, 384,
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4) EU AI'Hel Al54% (Article 54 Further processing of personal data for developing
certain Al systems in the public interest in the Al regulatory sandbox, ¢1¥ A% IFA|
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Med oA 3L fe AFA T Al2=ds Adalr] g MAR B F71 AE)

5) GDPR A22zx9] ‘b5t oJA1A7 o ot Xéi—rxﬂ-J HEe JEFA} grrAage A
Az Agsts AL wxsly] Yo Hoz A o] ApsskE JAbAA ol
gt ARA PAF AR} AAGle] dHARJ] FAE 7S AR BU|E Sh(Paal/Pauly,
DS-GVO Art. 22 Automatisierte Entscheidungen im Einzelfall einschlieBlich Profiling,
DS-GVO BDSG 3. Auflage 2021, Rn. 1)

6) EU ¢1-¥x%5 WeHEU: Proposal for a Regulation laying down harmonised rules on
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28 agdlE AL guEt @49 profiling ElolE AS 53 A Hke
Agkel] gt &8 Hristes AHeolgk ¥ 4 ItHEuropean Parliament, The impact of
the General Data Protection Regulation (GDPR) on artificial intelligence, 2020, p.22).
GDPR Ariticle 22 para 1
The data subject shall have the right not to be subject to a decision based solely on
automated processing, including profiling('28 & A A}), which produces legal effects
concernign him or her or similarly significantly affects him or her.
10) European Parliament, The impact of the General Data Protection Regulation (GDPR)
on artificial intelligence, 2020, p.23
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& A%sE PHom Asts 4% ZEiadel AP AEBHE Zusy
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13) GDPR # 3 (Recital, Erwagungsgrund )71

HRFAE AeAGt A JRFA ] AAAA FHE Hrbste 2XE 2T
A Z1dol 1A JH]) gle] o]

T dar, &gkl A& A1H(credit application)oll o3k A5 %
Foi7 A &(e-recruiting) Y 5 FRFA A HAHJA Fo|u} oo FEdte= F
g s v A= A HEA %‘" AYE zter)h oy e AgE, Al MAA
g grste wE Juo] AAdgne 4FAelz PAY Eeod's T oo
A7) 53l ARFAe Qrse, AAH 4%, A%, Alel Aol Al g
A, 94 Ex olE wUE SWS BAGT o=a6, ZuFAlA WA
o olol 48aE SuE 9Be vAs A% et e} 22499 5 o
AAARe AEATAF Heue §8AT v 97 Wi
A Sgsiolol afvl, o/lelE 7] L el 2AT s ol 2
A7) E 2 Aol e o BHo] xehE s, Hus
A Amael o G482 wAsE, AuFAd AuAad de A%
ol Bast AL T ARFAV 2o HYuld soE AFste AS-
A, oled At ARFANA FAH BN, A4AY
A= W, JAE mEe A, ojelgk Bt o]F e A digt A
T Ao o9& AT Ay 5, A dHERAE A {ytolof
ZAd ols2 It A] v
14) Gola/Schomerus Bundesdatenschutzgesetz, 12. Aufl. 2015, § 6a Rn. 8 BT-Drs.
14/4329, 37
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16) BeckOK DatenschutzR/von Lewinski, 43. Ed. 1.2.2023, DS-GVO Art. 22, Rn. 11
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17) BT-Drs. 17/11582 ; Gola/Heckmann, Datenschutz-Grundverordnung - Bundesdatensch
utzgesetz 3. Auflage 2022, Rn. 42

18) BeckOK DatenschutzR/von Lewinski, 43. Ed. 1.2.2023, DS-GVO Art. 22, Rn. 14

19) ‘27’9 ®glol #st FHE FAPHATA o 3FE AEHG) A A AAVE E
Aol &skevbel digk thEo]l HdgFo|th. ARl @AMl 3 I(SCHUFA  Holding
AG(USCHUFA))= 84 SAMRES o]&3te] /e 54 EAE 7|vo g 3t 71
o WY T 7teAE dFste A8 HFE AAse AoE ARFAY At A
A W7 AEARI AL JEE AFstE AT FoEn AAAHA gAEAS =
FAZE ol FAol dlske] FRiAbE AR GDPR A22% A1ge] Asshe oAb
Axel el g AL oAR7F ARGre] o Ar|Eel HAyHI gIrh(Case
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TEAoE QY Jidol (v AEstE oJAbAA i HEALY WA
2191 Wsh 7HE Az G AAL FEdEAAR diste] A Ao A
AFA, AAAL Ao T AS ARFA S AgEA 7R A o o= A g
tdxA JFE ArAYAAA Foldh= GDPR A22x A3F A A old
Abgrol 71 & &bt

T3 GDPR A|22x AFelA Asste AALS Azke] 7Yl sl AIRFe
=22 AA20E oulstal, thE oA AR HExFao R AgHE Aee
Al vk obrt ojef gk ALl ojg FAdH Al gk A& wiAl] gk o9
o Agole W A2FY 5o FHAY =2 3d= HE o ARF
As Bostr] g Adg i']% Zé Azl Al o2 Fofdk Ag-ob=
] @5k (FolA= Ak gk Folo 7|wkete] 1 o9t AAHE
2, HA3eo 9% /i (human intervention)S 3 83FaL, AI] JAFA A o
sto] ARFA S daE gHstar, ooE AV & A= 2A7F vk oo
ght2), & b3 JHAtel o& Add 2XE FEHoR E= wjEido=
AT 7 oS JrH, @E} (= Ha%e HRFA HTE o
FomM AR A HFArRTFAE H|st= AoRE Helt
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C-634/21[2] held by the ECJ in Luxembourg on 26 January 2023) ; The EC]J’'s First
Landmark Case on Automated Decision-Making - a Report from the Oral Hearing
before the First Chamber, European Law Blog, February 20, 2023 Monday

20) BeckOK DatenschutzR/von Lewinski, 43. Ed. 1.2.2023, DS-GVO Art. 22, Rn. 26

21) BT-Drs. 16/10529, 13

22) GDPR A|22% #|3%
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EU GDPR Al21z¢} A22zx0] tf-&3ste] -guet /M4 AR ES
A ATEONIAR A ZA)E N8k, AT 2(RHE st Agel o
HEAe A 5)E AAdEA

W A3TERS] MAFRAYAAE Z2AGUF T S
A7 FHE TR ARFAE BIse Aoz Frisy, 4l
9|2+ GDPR A22x9] Apsste Ao didk AuF kil
olgjgt A EL HA4 72U A9E A= AJAARAIE
g2 A ouE 7hxga & 4
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Teade s AbsstE abEgel AR FACA vA s FAH 9
d3t e weste] ARAGANAE T AHAYT 23 dn ol d
el ARFAE AgshE oAb AAel disked FAA el A Hvbs
SHs A E NI RREN e dde] dAE I3 Hod v A
BaTHe Wg AP A=A S48, *éﬂéﬁ%lﬂ FAA ALS] Fare
wol 7H= 24 ogio)dl Wetel AAol =gd o3 VEs 4 e
U2 hdEstelop gk

ok, Asshd dAo Q13 A, oo FuFd 9IS VA= 499
o= GDPR Al22z9] wpb7pA = WA A9je] wshs zdste 944 4

gol gah Aol e,

M. AI$} ## 3 GDPR #A122%9] &4
L A&4 AF A8 MR el o Aol hF 24 A7)

(1) A A7
kAl GDPR Al22zx¢] 7IQ1AHAEE &3 “Z2addY 3 “2p53h
AR o7 G ARFA FRAGAL] At digh dnkA W)L
39tk GDPR A22x9] X &2 A&4 AL4AH =T
AL ofyr g, Izt Jidel fle AE&A Al 7
GDPR ;1]22194 x4£0] 74;9 ero7]_ 012 4011;}'
43 2] 3] 3] (the Council of Europe):= A&A TS 27t 2% 53HE 7]
A7} zﬂaﬂo}b AL BRoz s AW 33} o= 2 )
s

e}

2 = ] A =4 2us
GAT 5 oolE Be 479 484 /R doly Ael Az wawol
2130

34) Article 29 Working Party (WP29), ‘Guidelines on Automated individual decision—making
and Profiling for the purposes of Regulation 2016/679 (WP251 6 February 2018), p. 45.

35) https://www.coe.int/en/web/artificial-intelligence/glossary

6) https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-artificial-intelligence_en.pdf ; Michele
Ciancimino, Al-Based Decision-Making Process in Healthcare, EuCML 2022, p. 173
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ok AA Al A2 A9S 3T wuih AlS] A7 Al A &A B4,
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P Perlingieri, ‘Privacy digitale e protezione dei dati personali tra persona e mercato’
(2018) Foro napoletano 484; L Floridi, ‘On Human Dignity as a Foundation for the
Right to Privacy’ (2016) 29 Philos. Technol. 307-312.;
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Cf. J Morley, CC Machado, C Burr, J Cowls, I Joshi, M Taddeo and L Floridi, ‘The
ethics of Al in health care: A mapping review (2020) Social Science & Medicine 113
ff; N Terry, ‘Of Regulating Healthcare Al and Robots’ (2019) 21(3) Yale J. L. & Tech.
163 ff.; with regard to the need for a case-by-case legal approach about the use of
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(2020) Dir. fam. pers. 491 ff; O Pollicino and G Romeo, Internet Law, Protection of
Fundamental Rights and Constitutional Adjudication (Routledge 2016).; Michele
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important analysis of the relationship between Art. 22 GDPR and Artificial Intelligence.
; Michele Ciancimino, Al-Based Decision-Making Process in Healthcare, EuCML 2022,
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58) Al-Based Decision-Making Process in Healthcare, EuCML 2022, p. 177

59) Article 29 Working Party (WP29), ‘Guidelines on Automated individual decision-making
and Profiling for the purposes of Regulation 2016/679° (WP251 6 February 2018), 19.
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[Abstract]

Effective protection of fundamental rights
against automated decision—-making

- Focusing on the relationship between Article 54
of the EU Al Act and Article 22 of the GDPR -

Joo, Min-Ho"

This article looked at "automated decision-making” as an intersection between
Article 54 of the EU Al Act (development of artificial intelligence systems
for public interest purposes) and Article 22 of the GDPR. Article 54 of the EU
Al Act regulates the development of artificial intelligence systems by allowing
the further processing of personal data for public interest purposes, while
Article 22 of the GDPR guarantees the rights of data subjects to automated
decision—-making by artificial intelligence.

These regulations, which share a touch-point of privacy, have interpretative
significance in the area of further processing of high-risk personal data such
as medical information and the steps leading up to automated decision—making
by AL

They also entail data subject’s consent and appropriate measures as justification.
In high-risk areas, the requirements of consent are stricter, and data protection
impact assessment or conformity assessment of Al is procedurally required.

In addition to this proactive protection of the rights of data subject, the newly
established Article 37(2) of Personal Information Protection Act (automated
decision-making), which provides for the right to contest and the right to
request explanation, is an extension of the principle of due process to the
private sphere, and is important in terms of ensuring the rights of data subject
reactively. In particular, since Korea's system of data protection impact assessment
is limited to public institutions, the right to request an explanation can be

an important means to compensate for legislative deficiencies in the private

* Ph.D in Law / Researcher, Law Research Institute of Kyungpook National University
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sphere where Al is operated.

Keywords : Automated decision-making, profiling, high-risk artificial
intelligence, data protection impact assessment,
conformity assessment



