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1) Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of
the European Parliament and of the Council and repealing Council Directive 85/577/EEC
and Directive 97/7/EC of the European Parliament and of the Council. ©]3} AH] 24
=) Holgt A3}

2) #Aste] A, 2vAAYAAY Faid 2 HEHAd B ) AEHE 2234
A25, AgAHfstal WAt 4 2015, 11, 108?4_ ols} il

3) Gesetz zur Umsetzung der Verbraucherrechterichtlinie und zur Anderung des Gesetzes
zur Regelung der Wohnungsvermittlung vom 20.09.2013.

4) & "4‘?"“/‘1t I 2HUnternehmer) & #ej A2 st to] ARE3FA} St} ofse] He

Aste] Az} R Eojof & P o] Brsttt

5) 2022\ 59 28 HUWIHAIGH A2462 L A246ax7F MAE ], B A AFEE
TR T #EYS BAIE

6) OLG Frankfurt a. M. Urt. v. Urt. v. 11.1.2018 - 6 U 150/17, GRUR-RR 2018, 352;
OLG Hamm Urt. v. 2582016 - 4 U 1/16, GRUR-RS 2016, 18361; Buchmann/GroBbach
K&R 2020, 259 (262).

m\m iy



AEAEA B digh wejAke] A olrel M9l / oAz 105

st 57t deEAE EEYEAT.

B Ao A AHE AFA-ES absolutsBte #HufA}e} the-trading—company (73
AFJufAPTEe] ARQRFS. 2 absoluts”}F oFrhEo| Al Victorinoxd XA Yoz &

Faetet Fufjs o] Ao Al absolutst™ A FAF e A3zbe] RSO didh A
BE AAsHA otystslvt. Anjatd g A3 Sdninie] waw dvjats B
o]tk stuetE Anjzte] AP JFS WA A Fethe AFEY Az
A BFe] A FAaA g dAE AFetA @t S A A
3lH, the-trading—company® =Y9WH 2 #HAYW NkS ol F =2 TS
L8 oo tisle] =R Y (Bundesgerichtshof®)& #|3&}oll 2] 5|
ATE BHFHEE Svjztol Al AlF3te]of sh=A] of Fo] tslte] wujo] <t
HAs FA EUM AbdA AAES aFstsiom, 20229 59 AA o]
RIEEEa=

ojstoll A= EUMHS AbdA A4 W&(IDHF sul(5Y) Hde Zehad
of YE(IDS 247 ARy, #AHE FAHeR AV & 98 Hel Al
AFA(V)S AES] w72 3o

ﬂrul

l

I. 44 24 (EuGH C-179/21) &4
1. w7
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2. o] &3 & absoluts -bikes and more- GmbH & Co. KG(©]&} absoluts#}

7) olol #3}e] Fohlisch/Lower, Die Entwicklung des E-Commerce-Rechts seit Mitte 2019,
VuR 2021, S. &b5.

8) olatell M= ZdAT i Aolet FAIFL

9) EuGH, Urt. v. 552022 - C-179/21; EuGH: Umfassende Informationen {iber werbewirksame
Herstellergarantie durch Online-Handler - Victorinox (Herstellergarantie I1II), GRUR
2022, S. 832.
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11) Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999
on certain aspects of the sale of consumer goods and associated guarantees.
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paragraphs 35 and 37 and the case-law cited.

14) judgment of 10 July 2019, Amazon EU, C 649/17, EU:C:2019:576, paragraph 39.

15) judgment of 10 July 2019, Amazon EU, C 649/17, EU:C:2019:576, paragraph 44.
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17) “the average consumer, who is reasonably well informed and reasonably observant.”
18) judgment of 3 February 2021, FIGC and Consorzio Ge.Se.Av., C 155/19 and
C 156/19, EU:C:2021:88, paragraph 59 and the case-law cited.
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19) BGH: Keine Pflicht zur Information iiber Herstellergarantie durch Online-Handler bei
nur beilaufiger Erwahnung - Herstellergarantie IV, GRUR 2022, S. 1832.
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FA5 o doprt AEe FEI wde] gle AR REgider & 5 gl

S20Y M479R (220 2 S3) O 220 28 AAFAI(E HM443x)= A Ol =
£ oto{0F otH, TS LHES Z&al0F &l

1. AHIZOF gao] et A2M, O Hels B30l 2o HstEXl E=li=s A2

2. 2K 018 =4

3. 2&= E+obl Aol f%‘—oHOIﬁﬁiE 22t

4. 20 2E M3 o

5. B& JIt & B89 x”\’“ HEYe €2 25 &¥

@ 2B8M= =0 MS 2% AKX, W3E A= MEERZ, LKA MSBE00F Bt
@ HIZXOF AU WREEES & 22, aHlk= HEXRAA 5 012 S 8 H
439% W2, 3, 58 & K6E M2=E & X1|475jc HIS%* M2 & M5l [ﬂ b HOE & g2

3) MiitKoBGB/Westermann, 8. Aufl. 2019, BGB § 443 Rn. 6.
4) MiitKoBGB/Westermann, 8. Aufl. 2019, BGB § 443 Rn. 2.
25) BT-Drucks 17/12637, S. 68.

) A, v A A A o] FHRFTAEY] Y E, 2951,
7) BT-Drucks. 17/12637, S. 68.
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AgEE A, #vl F nA Qg3 Aus @ wFe] E4 9 2700 e
A312dz Al 2u Aol A Agsok FoHEZ A1),

2. BRI A ek sl ZA

ggmAdAl grlol © SARMAAY T A2U6ak § 1 A1 1% 950
wEE, gt APgEHE e LA TeAu s AT AUz W w
Fo EAsh wFel A0 U@ ARE AFsIo} Bk ot BolA: A

Q) AFAMANEU 2019/771)] i A2S 9 HAgoA Hde &S wtgdd A
ol. Mit dem Gesetz zur Regelung des Verkaufs von Sachen mit digitalen Elementen
und anderer Aspekte des Kaufvertrags v. 25.6.21, BGBL I, 2133 (RegE BT-Drs.
19/27424).

29) OLG Hamm BeckRS 2019, 35302.

30) BeckOK BGB/Martens, 65. Ed. 1.2.2023, EGBGB Art. 246 Rn. 21-24.
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e Fo} Rasolol At UL 37 odre 2AE JAAEHW, o
Ao Bamberg WUE oleld Aol etk SARMABY T A246a
% §1 A% 12 950 nj2w, Buls wEe) 49 £ dale] anx
A AuE AZeolol drie Awe AT 5 dom, AT Aol oA
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A 246a% §1 Zﬂl*r 95 o}
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drta AgBasw Qo

31) OLG Frankfurt a. M. GRUR-RR 2018, 352; OLG Hamm GRUR-RS 2016, 18361;
MiinchKommBGB/Lorenz, § 479 Rn. 3; Buchmann/GroBbach, K&R 2020, S. 262.

32) Buchmann/GroBbach, K&R 2020, S. 259.

33) OLG Celle v. 26.03.2020, Az. 13 U 73/19, BeckRS 2020, 6551, nrk., @& 3} Aar4do]
AF 5% BGH unter dem Az. 1 ZR 72/20.

34) Fohlisch/Lower: Die Entwicklung des E-Commerce-Rechts seit Mitte 2019, VuR 2021,
S. 86-87.

35) OLG Bamberg v. 19.03.2020, Az. 3 U 14/20; Fohlisch/Lower, VuR 2020, S. 56.

36) LG Bochum v. 27.11.2019, Az. 1-15 O 122/19, GRUR-RS 2019, 38904.
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37) ARG, v A e A e A o] FARFTAES] YHE, %9‘. g AN7E A4F, 2949; €t
AL EFAY o] B A (Garantie)ol tigF Blay AT BWAME A2478 A1Z, 178
A, AE 8], v‘jﬂ‘ﬁﬁl A A - o3 MAFE HUY A443x9] AR, I
Wl #1333, 1739,
AAGAY SollAe] vzl #Ag HE, o8t Ax gAYl A3
EuGH Urt. v. 552022 - C-179/21, ECLIEU:C:2022:353 = NJW 2022, 1871 - absoluts
bikes and more GmbH mit Besprechungsaufsatz Thalhofer/Purucker NJW 2022, 1851.
Zur Herstellergarantie nach geltendem Recht vor diesem Urteil, aber nach Umsetzung
der WarenkaufRL Bronneke/Fohlisch/Tonner, Neues Schuldrecht/Brénneke/Schmitt/
Willburger, 2021, § 4 Rn. 89 ff; Staudinger/Artz, Neues Kaufrecht und Vertrige tiiber
digitale Produkte, 2022, Rn. 204 ff.
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(1) 2012 Y3 o] o
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AololA e Szel AnAREE AAY & YA, Bl BirH Ao
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ARAFAFE Wit Az Atolo] AP AfuAL EANA @S
Foglold, Az BEANE £aL QuolEst W 4PF w7
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AHoz e £7e] auAREs e F4He 1T ©, EUY

45) M@, TA - @] grAl AHRE, BF AL 2013, 146W; A AA e} AR FHxlolzt
= SRAAE nFe] 4% Fgloler ki JAE g WA, ool BEAUA 3
o] ¥ A (Garantie)o] W3k By AT 178,

46) AHLAT 2Ol AAA AERF) B A NEe) AT
Aol vlAel wEsk A4 A4 5E skl vzt ek ﬂoﬁﬂ siet. 73k,
aH| Aol Al B3 (Garantie)®] HE] - DCFRY 85
F 227 A2z, 2019. 12, 2574,
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[Abstract]

Seller’s obligation and scope to explain manufacturer’s

commercial guarantee

Lee, Jae Ho"

The judgment is significant because it confirms the unclear provisions of
the EU Directive and the German Civil Code. It resolves the uncertainty as
to whether the seller of a product must provide information about the commercial
guarantee provided by the manufacturer. In this sense, the EU Court’s decision
on whether the existence and terms of third-party commercial guarantee,
including manufacturer’'s commercial guarantee, on products must be provided
prior to the contract is appropriate.

So far, we have been discussing commercial guarantee as an administrative
regulation to maintain product quality. In order to ensure private autonomy
and competition, a regulation about commercial guarantee is necessary, and
we have reviewed its outline.

In order to receive the manufacturer’'s commercial guarantee information
from the seller, the consumer must have a legitimate interest, and in order
to determine whether such a legitimate interest exists, it was confirmed that
the EU court emphasized a high level of consumer protection and at the
same time considered competition between sellers.

In addition, as a criterion for determining the legitimate interest arising
from the seller’s information provision requirement, the seller must have
used the manufacturer’s commercial guarantee as a central element of the
offer. For this reason, the German Federal Supreme Court ruled that if the
seller only incidentally used the manufacturer’'s commercial guarantee, it was
judged that the seller did not need to provide information in advance as it
was not sufficient to be recognized as a central element.

Furthermore, the information that the seller must provide to the consumer

* Head Researcher in Korea Consumer Agency, Ph. D.
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regarding the commercial guarantee is all information regarding the application
and exercise of the commercial guarantee in order for the consumer to decide

whether to enter into a contract.

Keywords : manufacturer's commercial guarantee, obligation of Providing
Informations, legitimate interest, preliminary ruling, German Civil
Code Section 443



