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[. E9]71H

Z WARRAAEDG PRI A A E R . 4
ebel oabE - RaA AR A gl wheh PRl B, FA
A, EFHAA, FHANA Be] k@ Felz vhehiel, opg R A
E(Ee BRANEDY 94 B mEO

5 U35 EZ#3= Du contrat de mariage(
JAAHOS Fall FATEANNA, FHHEAA, EFHASALMENZIIA T
UE Aestes star QUthD o]ef o] mdyp mghro] REALEH L &
AA k] g om HARTAMA F shbE dests WA olgts FoA Q
nj e} Zpol 7k gtk S, W& @A oA ks ArEthae & ¢ itk
Aul A o] FI Ak (Marital Property Agreementd)S &£l A kA

D FRAA L] b sgel dsids, AslA, FEAMAY, R dista Ao =&, 2005
139 ofst Fal wsre] RRALALZA taiA s, whEd, vse REAAARE, ddt
73 ¢] 334, A SALY 3], 2004 il

2) FRo A BEg oo AW A F A AL Yz @) 2 MheEg
B3t BrrskAl Eekvh A A, okl 9=, 2.
3 AsA, ool 9=, WAL R o W

2HA ke HAANMAE 4 A v =
4& JHNER O EAYE JIASA &S & §lth Hrrs).

4) =9 A1408% 9] F A= Ehevertrag, Vertragsfreiheit(E1 A2k Aloke] )2 ¥ o]
uck ok, FEAAA kR ARV SH (e, SYUE FEALMA RS Ul & A
off #a 23 AAESHAT 24(3), FEIEREE], 2010; TXA, SUol Ao RE A AA
o] WEEA, 7FEHAT 33(2), 2019 T). 53], T84, 4o &, 2200 Z4F 25)0A=
Ehevertrags EQ1A1¢ke] ofe} FEALMAGSZ HAste o] & Adysta )

5 HU FAe =0 84, oo & 2200 o]t FaL

6) e~ A58 (Titre V)¢ A4+ Du contrat de mariage et des régimes matrimoniaux
(EJQAF B ERJAAE)R o] gt} ohul, FRAA R A=y seh(dn 7, X
G FAFEANA, TAPE 9 o] 23 AR WA o]E1 A5-3-3] 2010).

7) B} GAE o), A, o] &, 216W o]k il

8) Agreement™= %4, &< WX Aok Sog theksiA HIARHT 12 Agreements Al ¢k
olgl= 9ulg} HiEo] WA F&Ho] e Fel® ¥3H i, Contracts WA F420] L
v FHoF AgreementBUh TS FA A olal A, Hedol 1 U&S JAF Ay
o7t dvk= AelA Aol dth &, Agreementoll = YA SR Mo WAoo R H
grtset Ao 7hFHE fFagh AS FAsr] A8 e A5 84 F e ol
o] F&x o] 9t} 53], Agreement= AL F o= dwto] Aol Al 2kl (consideration)
S AT AFE F3ex etk Al elA, Contracts Al FAMAF 749 ok gk
< x3FA RN Agreement® ©@Ed] AW GARZE BB GARRY] APS FEEE AR
7Fsatth Wb Agreement®t ContractE T 3l7] 98], 2o E “ofA"o g2 HA s}



s}), &2 % °FA (Postnuptial or

Marital Agreement. ©]3} ‘&3-2F4’o] g (Separation Agreement)10)
o] 37HA P2 Jehalh A3 95A4E B 154 dFelA
= A HA Fe e 2 FEAS AT HEHAYL 2 °ﬂﬂl‘ﬂ*7:ll°ﬂ
AE R o ) E) &
SYAol JdolM AfrEvn & -
7

Z el Exeky
=

(Prenuptial? Agreement. ©]3} ‘& kA o g}
=]

Of

4

2 AN FHASSA 2 At A% ;

2oulg-Ape] el R A, WBAME T3 o] A ol&oluy AR
of AP e Abfrel] ogh &9 Fm Al ALk oEA BT A1t
wate] AfFEA A2 = vk of9f ol EHFAS Arke] A% H w,
At 5o vdd Es e s spAR 1 Al e R ARt
Jakell ek 53], welek 2El 2 HEFA oM sALE o dAT
Aghs A9 % =, dAe GugAelA FRA ek 2

(
i
|

¢ WARRALAL F PR (N AR0E)E, PN A
RAE F FRANPIOR EAFP(NY A9 Az glrk
W, guigabe] EAeYS Sul Wy PRANEYS fASEAE Hol

9) ®3=, Premarital or Antenuptial Agreementg}il= 3k},
10) o4, F-HAAA Sk Tet AT -G =& FHOE- HAAT B, SEEAA

T, 2016, 14WeA = o]& ‘o]&d <lHtatd] 74]7'51 ]°E°i Hstn e,
Separation Agreement-&- 0]@% ST AR BIRE, AGSH, FE5E 2 Wy
A Soll B Fosts AL TItnzg, I uis %xd%] G = "ol 3}‘4. o

2 Separation Agreemente shupe] HESo g AASTHd, ‘A FH(EE HA F
o)y’ o g2 wogte] ettt Azheict SX: oldE, wae] FEA AL Azl e
W AEy T 23l ASHAT 33(3), F= EWEE 2019, 116-117H(53 4=
17)) 3L

11) o], Hl=roll oA EAM e A, 7FE5HAT 22(2), SH=17F5H k3], 2008, 200~202H.
wbe, olde], ekel Z, 1M 7 DelAE FRAdteg o gt E5-op4 e 2
ZHA R AFEta gl

12) A9 9% 253 x]ml.J AR, & AFelME Fo9 =9

A AFee FFo a1 ]%4 A %QEE =95 Mg Jare]

kel disiA e, ol Fd, U9 ;9* Zastr] npghei( 0

13) 2 W AR9zxe FAE FEAAFHL 1 kAo ﬂ]@f‘]ﬂ% 91 Ao A s
ArheE AelA, AddsiAE EHFHE 9ndh
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o
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ogEdh gyt e RRadebge £ Fael QoA AR
5¢ g A% 9F90 HesA Fom £ F WAR HEHA 2
2 g7] welth thal WalA, ¢ WEe $Ag 8] Aol WA 277t
A Aol disl RR AR S AT ¢ S e AW, o= &
Qo] £&H2 AA AW b5t

o] EHekg BT AR AAlo] A% &
LA P S B R A K S

A FHoY vE2rta & 4 vk o Hd, I
= FRAAEG ] o] &Eo] dAE] wi Ak o]
Ho o] B Aol ARk of /g o] 9] A, ER1ES ATl ol ¥ A&
gk AlZbe] Wsh 5 AlY] AFshe] wislel urEw 1 &8 Fa o] mo}
9 &4 %4 (Prenuptial agreement)?] W 344 3}

I Y 58 9 el e AFgezy, 2 g REagakerd o] wt
I o

I
G FRAEeEgo] o]lgs el &Sl JHAE dETTE olfE
a2 59s FAH eohd 201099 #eD WAS gl 1 5Ys AA s
Fekd A=

AAGERIO Wb, v Eel A FAGE AU ol fE RRAY
=

Aasttizt 1970d =22 the] Posner v. Posner #A10S A7|E 9

14) o] &l tsle], =2 MCA(Matrimonial Causes Act) 1973 section 25%= Wi-$-#}e] A4k

H#E sto] A4 B3 W ¥ (financial provision orders)S W& ¢ A= AFAS B Y
Aggtt, oleig AFAS FA% olf, HUo] o]&9 A AE AASI] Y3l
Aol digk APl b ofyEr BARE ghe] ofH e SRR dhe AL FAYSE
of fluiE vt ®oky] wjiEolr) o2 &), 2000t ZNFA = FARFS] BE- A AR
2 dFH o=z FHo| ¢l (Sharon Thompson, PRENUPTIAL AGREEMENTS AND
THE PRESUMPTION OF FREE CHOICE, Hart Publishing, usa, 2015, p.2)

15) Radmacher v Granatino [2010] UKSC 42. o] stde] Ay =z APHEE= o]A] & kA o]
E3A &2 g A AA AR HFE FoloF g}

16) o1%4d, &o] &, 99 i

-

)
)



AHow 1 FEAS JASE WFor HEHL, o]F o] AAL uI A
Ao AA FEHOZ QAL YrhIs)
2. Ao W3l

(1) 204171 z=°] &%

AR A= 2047 2FH o] FoAY ZAoE HolE=H) fo]EE a1
Hata givets A F EAFHL g FUMANA TGS gt
Are olfE ASFHH FEE ATFEHJAT20 2 offdd dis), “dEF A B
EH(Common Law)e] 73] s, o]&S& n#3 THIFAHL &2l9]
A3 Qs FA(EE)AL o] & Al A A M-S FA s = =
7kel o]} AXA|EHA] F=rhe Aot HYL, dHsA Edefye] £
AA o7 olgg A FHo| ol E Fdsof vk WA oFE 39
g 5 JEE Fgetta Rgrha Agett bk o] Gl BE EH )
go] Fa=E ddd AL ollge S F9T Javt o o7y, ol &'s
aEskal thrlshe ExoFg o] ofy el ‘g9 T oEE AFE A AARE o] 9o
ingk FANE 2ehelbs SRS 20417] Fol® FrEch2)

17) Fla. Posner v. Posner, 233 So. 2d 381 (Fla. 1970).

18) 5 Williston on Contracts onlineMay 2022 Update), Chapter 11. Capacity —Married
Women, Corporations, and Others § 11:8. Agreements between husband and wife;
premarital agreements.

o7, In re Appleby’s Estate, 100 Minn. 408, 111 N.W. 305 (1907)

Brooks v. Brooks, 733 P.2d 1044 (Alaska 1987) 1. o] &A= “mElA 1970 o)
oo = o] Al fAE H A (AFH) TZHD) B &S AT EHFA
2, A9 g FA GG whEte] ASHEH FER AT AL 9L

2D ol&S 1Ed EHkge 1970d t7bA FEIAN, AALS e ExoFge Alels
o] At o] F 2

2 fFaga Bt} old disjA=, Brooks v. Brooks, 733 P.2d 1044 (Alaska 1987) %
IR R vls Ao o M AP GAl AL BHlE Este EdgEe 4
Hog fasity” oo WA E, Gant v. Gant, 174 W. Va. 740, 329 S.E.2d 106, 53
ALR4th 1 (1985) %L

AE WA ARG WAL A T grpge] ALkl el 2 @ WS Fgshe
OFE EAALGE, FARE QuHAL QAT Ak Be IARE Bl
He Aoz FEHa, o3t Aok FHIla FAIA AAdE urith 5E

o
=50
A o] th(Gartner v. Gartner, 246 Minn. 319, 74 N.W.2d 809 (1956)).

19
20
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QA% H2S fAF L EEAT £5S WA G =Y o] HE
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(2) Posner v. Posner &4
197013 Posner v. Posner ©Zd| A “$-gl= o]&d w3t 34 %S (public
of| |
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23) 92 FAGE - B 20l BE AAAA FulE s s opgel o4
A4 Be 5 gk 0d2 1@ Aol FAAES A4H e wigon
W EQ DA O 2 AAE AALT, WEA o &L 2AFAY o Ed] slelat: AL
ofeb mi= Aol FH Aol $e] sk, Edordel UES AAFozA R0l
= AAA olole] heA wel, v Wy ew Adrbsdviable) £210] H7E A

<

AL A9 glthi= Aoltt(Newman v. Newman, 653 P.2d 728 (Colo. 1982)).

24) ol& Al AAHEETS FE&Sle EAFHL FEsHRinvelt v. Rinvelt, 190 Mich. App.
372, 475 N.W.2d 478 (1991)).

25) Ludwig v. Ludwig, 693 S.W.2d 816 (Mo. Ct. App. W.D. 1985).

26) Mulford v. Mulford, 211 Neb. 747, 320 N.W.2d 470 (1982).

27) Hrudka v. Hrudka, 186 Ariz. 84, 919 P.2d 179 (Ct. App. Div. 1 1995).

28) o] #A Ao, §R19 FLFE Asle AL oS ZAdtE olFE FER

FE Aot Gant v. Gant, 174 W. Va. 740, 329 S.E.2d 106, 53 A.L.R.4th 1 (1985) 3.
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Simeone, above, 525 Pa. 392, 581 A.2d 162 (1990)).
32) Boyer v. Boyer, 1996 OK CIV APP 94, 925 P.2d 82 (Ct. App. Div. 4 19%).

839 (2000).
31) In re Estate of Geyer, 516 Pa. 492, 533 A.2d 423 (1987) (abrogated by, Simeone V.

30) In re Marriage of Pendleton and Fireman, 24 Cal. 4th 39, 99 Cal. Rptr. 2d 278, 5 P.3d

29) Fla. Posner v. Posner, 233 So. 2d 381 (Fla. 1970).
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33) Berman v. Berman, 749 P.2d 1271 (Utah Ct. App. 1988).

34) TGS ST uwf, P 2 At FA(construction) S SAEE AT IS
A Hol wEH(Critchlow v. Williamson, 450 So. 2d 1153 (Fla. Dist. Ct. App. 4th Dist.
1984)).

35) AlgkHel duk Y=ol & oFAe] A& HHIn re Yannalfo, 147 N.H. 597, 794 A.2d 795
(2002)).

36) Matter of Will of Goldberg, 153 Misc. 2d 560, 582 N.Y.S.2d 617 (Sur. Ct. 1992). t}wh
o] AL 4o AAo] ofye}, AMAE FHE HAT 5 Adv THol g AU

37) DeMatteo v. DeMatteo, 436 Mass. 18, 762 N.E.2d 797 (2002).

38) A EYolo| M= FARIE o] E213l7] Aoll= AFHAA AE AoE FAHHA =T
(In re Marriage of Dawley, 17 Cal. 3d 342, 131 Cal. Rptr. 3, 551 P.2d 323 (1976)). =,
Y GARIEC] ASHE AFAA de AL oY= HFE WAZHOR U
Itk Y3 H#X 9 BA=E In re Marriage of Bonds, 24 Cal. 4th 1, 99 Cal. Rptr.
2d 252, 5 P.3d 815 (2000) it wbd, FAAFAE EXoFg GARe] #AAE AlF#
A2 #FF3HDeLorean v. Delorean, 211 N.J. Super. 432, 511 A.2d 1257 (Ch. Div.
1986)).

39) A2 FEgt dy BAE, obrtE A AFE e okyAR, 18 Folgta F33HIn re
Malchow’s Estate, 143 Minn. 53, 172 N.W. 915 (1919)).

40) &F GAA= &2l Ao g 2l Al @A A= Aoz FAHEHRudbeck v. Rudbeck,
365 N.W.2d 330 (Minn. Ct. App. 1985)).
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shol, Ut S s Fel A elolo s ‘TG HAYoR JFL
WAL BE 43S IA%n nwe FHYE A3 AHd s PE

3l
A Alekol AfEA AZHJ=A o, kgl W8] HFA Aol

| 7% 4

AEA o] ds) FHHS EAGUS pelrh ERAY ABHLS AA

@ ou) Aol FojR Ak EY WEAbeh AEE & Qe 9, 28n P
) 9/] T

Aol Aot olalo] dF wHe AW S5, Ede}
B4e A4 W

A 2 HE ZA de AAS 2 E 5 oD

aga kAol AdE F ERe sfa T Aol WAEH I ool
seAsAY g A=A A% S=® aigste] A FAA
o] AojH A=A AF-E s, FAAe] Aold Adgoll= 1 Ao &
7 E vk wEbA] ek ol gAsHA AZHATE offell Al Al =
bR ofyel &1 EAlol tiF Aol dwtHow Fasta FAA H
Aol7|m sk7] wiitel & sk

41) Howell v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 (1989).

42) Rowland v. Rowland, 74 Ohio App. 3d 415, 599 N.E.2d 315 (4th Dist. Ross County
1991).

43) Marschall v. Marschall, 195 N.J. Super. 16, 477 A.2d 833 (Ch. Div. 1984).

44) Ak Ite] Aol FEHTl o]lE ‘FEA FAA (fundamental fairness) o]t Tl
Gant v. Gant, 174 W. Va. 740, 329 S.E.2d 106, 53 A.LR.4th 1 (1985) *-ar.

45) Andrew B. v. Abbie B., 494 P.3d 522 (Alaska 2021).

46) Andrew B. v. Abbie B., 494 P.3d 522 (Alaska 2021).

47) Banks v. Evans, 347 Ark. 383, 64 S.W.3d 746 (2002); Mays v. Mullins, 2018 Ark. App.
200, 547 S.W.3d 474 (2018).

48) Scherer v. Scherer, 249 Ga. 635, 202 SE.2d 662 (1982). oAlA, ExdFAHS Hayd 4
A TEE oA K Bistde AU 24t A e gE TR oxt 23
t}. Conn. Gen. Stat. Ann. § 46b-36g. Grabe v. Hokin, 341 Conn. 360, 267 A.3d 145
(2021).

49) Estate of Hensley v. Estate of Hensley, 524 So. 2d 325 (Miss. 1988).
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2) °ofRlel 544

T2 ZHGA gk FEd RGN B & SD52) GARLE 0] o}4]
FHEAAE AHAITZ7] dolebd Sk AA el Ao JATbe A= It
&3t ZHEHRAYN RS E1A #e drt BAEA ek S, £l
AR kol AL TR wE o7t moldE W9 WA
ol o] o] FAR AFEgrhe ou|oltysd) tnt E1AA|V &k g
w2k Aol T kAo wE o5 o]k Fdrta el AL
stk At £HGAE ALT e ok

g, AW BARAZLE el Al o] &3 AHA S Foste Pd9E T AT,
TR EHoFge] oflo R TlEshAl Kt 2 FA W HdIel SlolA
o] &% H](preseparation) 23 ¥} t}=t}56)

3) kg H7| &

GAAFEO] Q18 g A EES ofql glo] e Fo(FS G ¥

50) °Fl(Consideration) A2k GAAZE Aleks AAT ] o] AR Fudes A(LTY
Ad Edolegta & F githo] EAlgteoF gty S Takw, FuHA SR A
oFo] Aol o]gldk oFele FuWAlA Ak AYed WA TAR FHEde
o, ol AFEAIY Fejvte® FyYet= UEHAY Ay .

51) Guhl v. Guhl, 376 IIl. 100, 33 N.E.2d 185 (1941).

52) Fgh Tl FEIE AAte] GE e A fFdd digh ekl 2 E 7|Fslith, o]
thafj A=, Allen v. Mayo, 203 Neb. 602, 279 N.'W.2d 617 (1979) &4 il

53) Levy v. Sherman, 185 Md. 63, 43 A.2d 25 (1945).

54) In re Johnson's Estate, 202 Kan. 684, 203 Kan. 262, 452 P.2d 286 (1969).

55) Oliphant v. Oliphant, 177 Ark. 613, 7 SW.2d 783 (1928); Matter of Burgess’' Estate,
1982 OK CIV APP 22, 646 P.2d 623 (Ct. App. Div. 1 1982), as corrected, (Mar. 30,
2004).

56) Cannon v. Cannon, 384 Md. 537, 865 A.2d 563 (2005).

57) Gustafson v. Jensen, 515 So. 2d 1298 (Fla. Dist. Ct. App. 3d Dist. 1987); In re
Marriage of Pillard, 448 N.W.2d 714 (Iowa Ct. App. 1989).

58) Matlock v. Matlock, 223 Kan. 679, 576 P.2d 629 (1978).

59) Boyer v. Boyer, 1996 OK CIV APP 94, 925 P.2d 82 (Ct. App. Div. 4 1996).
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[Abstract]

A study on prenuptial agreements under U.S. law”

- Focusing on comparison with Marital Property Agreement -
Ho-Haeng Lee™

In the United States, the legal regulation of prenuptial agreements was
tied to the social status of women. Traditionally, prenuptial agreements that
contemplated and prepared for divorce were invalidated under the premise
that women were socially disadvantaged, thus protecting their rights and interests.
However, in line with the changes in society, the court’s guardianship
intervention has gradually been reduced as it began to give more weight to
the autonomous decisions and agreements of the parties. However, even now,
in practical terms, prenuptial agreements that 1) promote, encourage, or
facilitate divorce and 2) negatively affect the upbringing of children are null
and void against the public policy, and prenuptial agreements that lack content
fairness in the division of property, support, and alimony in the event of
divorce due to the requirement of conscientiousness are null and void against
the public policy.

The marital property agreement in Korean civil law is the equivalent of
a prenuptial agreement in the United States, and the property settlement
agreement in a negotiated divorce is the equivalent of a separation agreement
in the United States. However, Korean marital property agreements are more
restrictive than their American counterparts. This is due to the fact that despite
various social changes such as the improvement of women'’s status and the
changing perception of marriage, women are still perceived as objects in need
of protection from an extremely conservative perspective. However, given
that marital property agreements are also contracts, I believe that the state’s

guardianship should be minimized and the basis for such intervention should

* This research was supported by Korea National Open University Research Fund.
*x Ph.D./Prof. of Law at KNOU.



be clearly articulated. In particular, I am resistant to the application of the
vague and entirely subjective standard of "fairness”. The standards that
govern prenuptial agreements in American law — public policy, conscientiousness,
and procedural requirements - may be relevant to the reform of marital

property arrangements in our civil law.

Keywords : Premarital agreement, marital property agreement, property
division, freedom of contract, private autonomy






