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- National Pork Producers Council v. Ross -
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o 913 Aol 3+ National Pork Producers Council v. Ross ¥2((598 U. S. 1, 1
(2023)% 3t TEEAES AWHEe Ay ¥ Yol Fudke] 12(Proposition 12)9]
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n= AP E Yol Fol= 20189 11¥ 69 FwIH el 12(Proposition 12)& X

Z AANA 63% A3 37%2] MR EFAAEY FQ L =9
7} ojtfell A Elojuta ARFE A=A BAIRle] VST W ow A
(“confined in a cruel manner”) WY - AFSEHAY =SE s XA ALkE =)
A7) AP FYol FollA #ujrt FAETGE Ao|UTtD

A g-2ol 7E et 7hEEthe A2 =AU Ul gElE g woja x|
FEA BAY doAvuAY B3 F gl AERE HFS FRdA ARSEE A
= 9 5}‘3}@ Z“]‘?do} 12(Proposition 12)& # A7} oft]ell A gjojibar, Ab&

ar ALl A ol Foll A vy = BE EHX]JJ]OH %
|5 = Zi_cii a 35.1?3% s A Euol F o] =3k = 3o ol AL

4) AWAIA 2017, 1. 9. 2016301134
5) https://en.wikipedia.org/wiki/2018_California_Proposition_12, 2023'd 129 20¥ &,
6) Confinement is “cruel” if it prevents a pig from “lying down, standing up, fully

extending [its] limbs, or turning around freely.” Cal. Health & Safety Code Ann.
§25991(e)(1).
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A7l & 2 E o5
ot 12(Proposition 12)2 F423817] Ysia s tE F9 F=dxir} 037& 260
o] 22)($26 billion)e] B &S 7HrdoF sl Ao 7 =HEATD

ol gt AsolA wm= FeEdA @AQl An =3 3 (National  Pork
Producers Council)”} Z&]EUo}l = FRll 12(Proposition 12)7F FH 54+
%3} (the dormant commerce clause)S 9IRFete] F-@3tAl F31al < (interstate
commerce)oll FAZ s W Folgtar FHstHA AWAI14E Althe
U.S. District Court for the Southern District of California)ol A4S A|7]3s}
b=

2. AAIAY Y B4

(o
"

AAI1A M (the U.S. District Court for the Southern District of
California)2 National Pork Producers Council v. Ross #2804 78] E1o}
F F7H ek 2(Proposition 12)7F F7Ful 9 (interstate commerce)ol]l 433k 5
a3 7\]{— gttta st SYAHTE V7t A S A9

G AP ArtAI 2 H YA A9A YA H Y (the Ninth Circuit)oll 345
v AHAIAHEY] AR E S JESHH T

oo s A xyol 5 Fuwel 12(Proposition 12)0] Al7el HH

2 ‘27 & ¥ (indirect ‘practical effect)E 7Y+ AL QAAHIEAE 1

A
= FHEANZ3H(the dormant commerce clause)S YHtelx &= gE=ria

e o

, AR dAES A Eyoel = FRIMQE 12(Proposition 12)7}

H
ARl EFELT RS et AR A B8-S ST Fradd F

7) Dormant Commerce Clause-Interstate Commerce-State Law-Extraterritoriality-National
Pork Producers Council v. Ross, 137 Harvard Law Review 330, 332 (2023)..

8) National Pork Producers Council v. Ross, 436 F. Supp. 3d 1201, 1205 (S.D. Cal. 2020).

9) o] W= AH AIANBA 1210 FE.

10) National Pork Producers Council v. Ross, 6 F.4th 1021, 1034 (9th Cir. 2021).

11) ko] 4 1028-29, #=
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A H ] 9919] AFAFAEo] 7zt REAHoRE Fxo} vt AS A AISHA
3 3o A(Gorsch) tiy o] <osto] AWAIRAHY #EAS A& BES
st FEEA O ek A EyolFo] FRIMSE 12(Proposition 12)7F A&
Hol FHEAZI(Dormant Commerce Clause)S ubslx] gFe=thar kA &}
St} 13)

Er}l2(Thomas) ¥, AEulo]o](Sotomayor) &, 7ol (Kagan) o
Ay A2 E(Alito) WH ¥, vlel EBarrett) iy o] o]o] FX3¥ 1 ZHE
HHAG(C. J. Roberts)o] wrje]Ax AR sxo]AS Wil ol HE
(Alito) WH &, 7hult(Kavanauch) 3, A <&(Jackson) tiH #o] A8}
o 7hty(Kavanauch) i #& sx2o1dS Ao
Oﬂmtﬂmgo ‘o, v dF o] FHTAYE e il et

&7

gl JAMEEA oy FHES 5319 Fit 7 (the Commerce Clause)oll
w2} ﬂX] H 3 F9)(economic protectionism)ol] ¢]&te] 7l FuUje] A A A
el F7Y8A g2 Fo AYJEANA FHS ArteteE ety S
HEES FES st dAstaL 3l

Ao Y F

AEGTAE “FAFY BReFoo] gk b A]"(¢ safeguard
TFxg 9IRS T
E2dol th3k ¥ “("discrimination against interstate commerce”)® I%H ESESRC!
gtohar A s AT
Al z ol Fo] FRIMHE 12(Proposition 12)3— zlﬂ FEFA e Fo
=] [e)
T a=

.‘_4

against state protectionism”)Z 3]4sle ¢ FH

) A§-= Aol BE F1HE (interstate commerce) ]
3k 2 Alslol| = s welA] YEvha }}]\—D]'.16)

ooz AgEyol Fo FHIWelr 12(Proposition 12)¢] & A

12) o] 4 1031-32, &=

13) 598 U. S. (2023).

14) 598 U. S. 1, 7 (2023). “Today, this antidiscrimination principle lies at the “very core”
of our dormant Commerce Clause jurisprudence.”

15) 598 U. S. 1, 7 (2023).

16) 598 U. S. 1, 8 (2023).
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(extraterritoriality) ¥} ## 3 F Aot}

AuoEl “9elgatd e WaE”(“extraterritoriality doctrine”)ES FEHH A
METFe] FHol oEHqoR FIE/AAS A e FUetE “Fo| HAE
Hojud EAS BAs= A 33 (“practical effect of controlling
commerce outside the State”)7} &= A-%oll= FH FHAS FA &= He
7} AgEofofgttial Fgsta vkl

auy AR E@ysiAl ddsEo] A= = 7FA(interconnected national
marketplace)ol &= A9 tFEe] FH(state laws)o] P ES FAst=
A A4 &3 (“practical effect of controlling”)7} $Jt}.18)

o] 7FA] olfrell Al AdaQlEe] FAetE nkel 22 JHEF JolE A o]

= MES AGT & ddoes HYe oﬂmmtﬂﬂoﬂ 3 A EopE oA A
i ol AAME AT S glrhly
AQ1EL Pike #HAo) wehA] FH(state law)oll &Jste] of7lH &= F3HE

“(the interstate commerce)ol]l T3t FH(the burden imposed on interstate

commerce)S =743te] FAA X9 3 I (the putative local benefits)E. o} 3}
Tk Afdle 2 f9s gAs ok Fgekar /lrh20

FaJAEL A xyol Fo FrIer 12(Proposition 12)7F WX & 5
ZF(interstate commerce)ol] A A2 Qo] thsle] AR UAT o]AE
5 7} A 715 Al (speculative possibility)oll #|vpA] gk=1} 2D

ZHE g¥EY#C. J. Roberts)2 129 A (Gorsch) ™ ¥ <]
HEA %3} (the dormant commerce clause)S A A4 H3EF9
olgli= A3 9] g I (extraterritorial effects)E A= T =
# Fethe Aole 28 A Pike BAONA Adsta i Blal - wFAAL
(balancing test)oll WA= F7FH& J(interstate commerce)ol| ok F3 F
T3 A s el (local benefits)S Hlal - algkaof sl A24 Lol A= g
HlaL - A FYALE shA] @2 o] fler® sprghFstofof dvhal ghrh22)

(o]
- flt -lN

17) 598 U. S. 1, 9 (2023).

18) 598 U. S. 1, 12 (2023). “In our interconnected national marketplace, many (maybe
most) state laws have the “practical effect of controlling” extraterritorial behavior."

19) 598 U. S. 1, 14 (2023). But none of this means, as petitioners suppose, that any
question about the ability of a State to project its power extraterritorially must yield
to an “almost per se” rule under the dormant Commerce Clause.

20) 598 U. S. 1, 15 (2023)

21) 598 U. S. 1, 25 (2023) “A substantial harm to interstate commerce remains nothing
more than a speculative possibility.”
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22) 598 U. S. 1, 10 (2023) “In my view, petitioners plausibly allege a substantial burden
against interstate commerce. I would therefore remand the case for the Ninth Circuit
to decide whether it is plausible that the “burden . . . is clearly excessive in relation
to the putative local benefits.”

23) the U.S. Cons. Art. I, §10, cl. 2. the Import-Export Clause prohibits any State, absent
“the Consent of the Congress,” from imposing “any Imposts or Duties on Imports or
Exports, except what may be absolutely necessary for executing” its “inspection
Laws.”

24) the U.S. Cons. Art. IV, §2, cl. 1. “Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States.”

25) the U.S. Cons. Art. IV, §1. “the Full Faith and Credit Clause requires each State to
afford “Full Faith and Credit” to the “public Acts” of “every other State.”

26) 598 U. S. 1, 6 (2023).

27) U.S. Constitution Article I Sect. 8. Section. 8. “The Congress shall have Power ... To
regulate Commerce with foreign Nations, and among the several States, and with the
Indian Tribes; .." -2 E A9t “Ael3l= . o= oy F31 2ga YA F
] S AT & Jde weks vhxih L A vE A dgd 2 T
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Fokol = A
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= fE =
FololA] A F5 Aele] wEFeld A old] T
Q)

, WS A (ntra-state commerce)ol] WA= WA FH O R FAHF
Aol e AL olyolA FW(dormant)oldt= EECS

?_]_ 1 o
o] F7F5AH(interstate commerce)ol] W3 A HPow FEso] JiE F
] o] F

of A} o] Fo]2]i= F(intra-state commerce)o] 3 A FAHF ] FAT
AAE A8 Yt

N FAER} ARAARY A o FATAAEES AASAT FHEA
(interstate commerce)l ™t FAAS A H o2 AR} 7HA L glor
2 ou F T AWAEGgE Al Agks F838te] B o]elS AWt

At F Bgol e zdse 29 %
ddolets AHo] EEEE 1

91 0|tk

A A(general regulatory powers)S Al Ed &= J==2 FAE

WA AgkKor AL & WiH(limited powers)THS WAL

TE st AWAlE Agsta vk ol s AWAl selAE ME FAYE
B 73

2l
AAEGA AL TRk AAe] ol W AAE Al

to rlo ¥ r2 =1

ShFHEE A28 A1 (EA A33AH), st srs, 2011, 2, 367H FHE B =l W
Al 4 E “Commerce”E “d7elgta WAt 9o} o] FiEs “FA" R gA st
b gth A8l Al WE the dormant Commerce ClauseE ‘FHEAIZI 07
Hoala ot Zglx Aged FHEANREY a5 A, TWE AT A3,
2016, 5474 Zz.

28) WZIA ) Qkol =i 367H HE WA W va AP EAAEe] 3 TS AW
SI7F A F UEE 3 AL w= AAVE NE FE AS do] A=A Aol A
s TSR ANAFRAA AdFG JA FASIES e JrE wrge Bl

I 27ska ok

29) WA Qo] =i, 367H FE

30) Jeffrey A. Mandell & Issac S. Brodkey, Recent U.S. Supreme Court Decision Shows
that the Dormant Commerce Clause Does not Preclude Wisconsin Fair Dealership law
Damages for Sales Beyond State Borders, WISCONSIN LAW REVIEW
FORWARD(2023), 3.
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33) Gibbons v. Ogden, 22 U.S. 1 (1824).
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F 547 Al A (dormant commerce power)ZH= 2017} HEx2 AlEE A
2 Willson v. Black Bird Creek Marsh Co.¥tZo]t}30) o] AbHL 8754
9 (navigable waters)ell tlalx = AW 3|7} 1A (Commerce Power)ell
oA FAAESE AT AYHES AANA Fe AL, 5 FH G
(dormant State)oll = Ad-¢ol= /I Fo3|7F FHER FAAS BAlst=

FAE7 A A (dormant commerce power)oll YWkl Aol ofyEt=
= & Aok 37bsd Ao ARl AREAS AAS] AT 54

st o] S s&ete dekdlo] FHd
o] JA 7] wZel FHEFdrAAd ks
36)

Willson v. Black Bird Creek Marsh Co.#Zol ¢J&te] s gitofel]l #u g
AHE A= A &S A (dormant state)ol| A= AEFAHE7F 9
2 AES AT ¢ Jdvke FAEFY Ags FHF Al d(dormant
commerce power) 2.2 ATt B £ 9)& Ho|th3D

A4 on]e] FHE Al ¥ (dormant commerce power) 5, WH
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A7 999 AL o gl 2 (Arizona)F GY-ol A W
o] o]f & o] Z W (Arizona)Fol A +F= = 71Ake] A
Fol 75 14%’& stES *Fshe gEAY] A5 0Fs =
Ao}, of 2] 21+ (Arizona) Tl _‘Eﬂﬁ}ﬂ‘)r of 2] %
W(Arizona)FE Sote] & F= otz sk 7IAke] Ag, ofelxu F
=7l A 712k 2ol shEake] abd 5 F HEl ”LE% ZR k=)
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34) WA ke =i, 368W FE

35) 27 U.S. (2 Pet.) 245 (1829).

36) 27 U.S. (2 Pet.) 245, 252 (1829). We do not think that the Act empowering the Black
Bird Creek Marsh Company to place a dam across the creek can, under all the
circumstances of the case, be considered as repugnant to the power to regulate
commerce in its dormant State, or as being in conflict with any law passed on the
subject. There is no error, and the judgment is affirmed.

37) WA k] =i, 368W #E

38) 325 U.S. 761 (1945).
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19454 o] A HE A FHEM did] AddiygddA FHEA
(dormant commerce power)oll <73}e] 3oz XA
ARA W 197030 A H Pike v. Bruce Church, Inc.#tdo] FE3 13}
st Aolt} 4l

o] Ao TAFAQl Bruce Church, Inc.i= ol 2] ZU(Arizona)Fol Al L&
Aol MEE(cantaloupes)S &3 Fol 2] X Yo California) T2 %3}
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[Abstract]

The U.S. Supreme Court’s recent ruling related to

California Proposition 12(animal welfare law)

- National Pork Producers Council v. Ross -
Jeong, Ha Myoung”

On May 11, 2023, the U.S. Supreme Court ruled National Pork Producers
Council v. Ross(598 U.S. 1, 1 (2023). The main content of California’s Proposition
12, which legislated animal welfare, is that pork sold in California must be
cultivated in pig farming facilities that meet a certain level of animal welfare.
This California Animal Welfare Act requires that pig farmers in other states
who produce pork because approximately 99% of the pork consumed in
California is imported from other states. This California Animal Welfare Act
has extraterritorial effects, affecting pig farmers and causing additional costs
of $26 hillion each year, so the petitioners argued that the law violates the
jurisprudence on the Dormant Commerce before the Court.

In 1824, the Court ruled in Gibbons v. Ogden decision (22 U.S. 1. (1824)),
the principle of antidiscrimination states that the state and local governments
may enact local laws regarding intra—state commerce but must not discriminate
against the economic interests of residents of other states. The principle of
antidiscrimination has been developed into the jurisprudence on the Dormant
Commerce by the Court.

Today, the purpose of the Dormant Commerce Clause was to prevent local
economic protectionism by state and local governments. The Court held that
California’s animal welfare law was constitutional because it did not violate
the Dormant Commerce Clause in accordance with the Pike two-prone tests
in National Pork Producers Council v. In the Ross decision (598 U.S. 1, 1 (2023)).

The California Animal Welfare Act has extraterritoriality, so pig farmers

in other states in the U.S., as well as pig farmers in Korea who want to

* S.J.D., Prof., Kyungpook National University Law School
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export pork to California, must have pig farming facilities that meet the
standards of the California Animal Welfare Act. The careful and detailed
study of not only U.S. federal laws but also U.S. state laws is absolutely

necessary in order to protect Korean interests.

Keywords : the California Proposition 12, the Dormant Commerce Clause,
the principle of antidiscrimination, Extraterritoriality,
local economic protectionism



