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thD A8z A& w7 AL, 7HE5A8E, A9 TAS s A7
WAL A skaL, 2 2 A2Ee 19f 2 = 87
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o} A2 wEets] 98 WE AL

3, oy 88 BIusy] 9 E& o 7]
: slstui o WY PYAE AR

slofl A ok A&o dste] HE o
T gl
Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

3 ATE BE SRS AR vy A5 A RbA] ofy gt

4) A36x QN 7HEREL NI Ed3 FAH9 H5S 722 AHHR FAEHAoF
stH, =7k ol& Rt

5 A6x BE W2 FAY AFE HAEA ofy gl FA dig gt A4S T oo
o= AL Aol ojste] Ro] WS JFFES AA|Fof Tt

6) A18F BE FHlE Tl vdE HatA] oy gt}

F

D ATE @YY RE A4 A TAVURY - W44 TE FRIAS A4
23 A9 @atel MERA ART 7 Jom, AWSHE AP E Afet Aele 24
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Yo B35, 0 old A%s 9 BEE AAFORA “FrlbARY, 2

ARA EE FFRGW FASE @8 ANE A2 wel 1 AeE
FARoR FYse @A NEE FE RS P} 8 S A8 WA
Hom TFARTHE Ao} Utk W Fop AsE: A2YL 2 = AP A
IE AR & Qe AEE NEA Aol BagTolehu Tl ‘AL
@ 7ol Batol’huwt FAT B WY ATE A2l e “WFHo]
B 2419 A4S BE e wAe oAF no WA 9AFH drks A
NAE Aol 7t glrk

go Alsx ALFe BAA wakol FAAoE FAHA @AW, FH
AABLE W09, FHOY, 283 5 DFF BAH o9 Aol B
Abere HeF AlsE ALF AL nEdeldl WE FPoed Ak
B34 ool FalE BrE FYUAARNBL BASES BN #BF B
49 Fepg iAol gedl® BTsm olFeld Aol FAA FEY
SThI0 e el PR BRA) B FHL T Al E B

8) o] ZelA #, A
DA 718d 259
DAg: 7jed 2 F >
D3s: OARRIe] ok 712 s
AP (EFS Fe 3 By
HA e A
A= 7P B B 71EE W el e =vF 2xRe v]EdE Al
A FE FE AaL, ARRlel &gk 71Ed el #AdAe olE WAT g (H T
F)E AA "o Agn B3 ool= e A WaoRk VB BE g )
J3tA H=d olo] #E IREL o)AF, “FAU] AT, P, Rz #F AT-7F

8 Ao AALAY, THE =S, A478 37, dEUsta Wk A, 2023 9., 10-12
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A A, etHs upal Ee| #s ZAA4 o F= HUDOROVIC AND OTHERS v. SLOVENIA
(Applications nos. 24816/14 and 25140/14), %= d#H7Ed o3 ZAAFoRZE
GIACOMELLI v. ITALY(Application no. 59909/00), 2~#|7] A 2jo] #3k AAH oz = DI
SARNO AND OTHERS v. ITALY(Application no. 30765/08) o] glth thvh 754
b B P ARz wAIR tFA = A olyth ol A2z WA, A5z 4l
Al A ehdel digk A7l 5 ouE g dEle EAZR gFoA = drh o]
#3 Moz E AN s Ed g Fvke] A5 Ba o Fe Hed Az W)y,
T afAT, ARE, AW, 2020. 4, 73-113¥9 F=E.
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3, 84718 ol 8% AASEOR oA 2gd BE e AYARL A
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Mot o ARe AAAA Bk3 AR H7E AL TFHAL 1993
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11) 16 November 2004, Application no. 4143/02
12) #4d 31-23}, 315.

13) ol AR BaA £golut AFAe] FH £e Amo] o2t HF 2golrh
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e A9E A2 E3HA Y (acoustically saturated zone) o2 A3t A2 X3}
Aol A= HelEEHH 22 F7HAY &g TAALNE A AT H 4
o] AFst= Aol M= v TH e SHo] oFoAME, 53
A BF 9 A e s U oz AN, A A=
1996. 12. 27. F Qo] 71F3dte= AdS 2FESA oz A5t 25
T Etshar dEA obAlE 1997, 1. 30. HEelo]l AFsk= Zﬂ%oﬂ =Bt Al
e 7}§ U=, o] d7ks A 2001, 10. 17, tiH 9 A2 o8] F

PN £gow A F4 U FUL A R A LAZH Y24
Aol BAL AZSS FAEW 1997 8. 2 RAACIAE Az AT

A% T (preliminary claim)& st otk obf &l w3 Wbz Jtapqlar, olo] whal
Ao} S5 WY (Valencia High Court)oll A#H 13 W A15x14 D A18% A2
159 Ad HalE FHstH APHA ALY F(application for judicial review)E
sttt wrEllAjol AEHALE LSS0l HA kel A o] Fojx Ao
ofyel A& ZH|A o]Fof A Al g IgAdE szt EUHS
£ WUtths ApA ko] 7]ZHE])~)\E W oAggk 7itoln e Al
A 9= A 55 2AZ 3sk9 1998 7. 21. ATE 7145 A
1998. 10. 9. =910 AHA AL HFAY 4% A HlE F43
el Aol asHAe] AA] e amparo H 510 skSlaL, o] F
AFR A15xSF A18x A23e] Hals F4sith
ol AHATAE 2001. 5. 29. HF<2A2] amparo= LA Ao} 115 HH 9
I EIAJopA o] A HEE AR 3 AT HFEE A5
deto] olmef = F AT EF ol (Utkal Hof 7|zt 538 v
ofr| e FAlol th3k amparo He AF, ‘B Edrt Foieta wk
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(Everyone shall have the right to life and to physical and mental integrity. ...)
ilﬂ?l“ﬂ‘?é 8% A28 “FAE E7Felth ."(The home shall be inviolable. ...)

16) 2# A A53% A28k o &) 8%%51% A, ole 8 dPAGAAH T 3
FE o AQdAsde] s8EE A, HEd dsiAe 7AA ﬂ“f”ixﬂ F4A e
A Fseka amparo 3 e FsekA ke AelA ¥ AlEshe 2 Aot Arkd)
&4, 29 dAFARAEZ FAek AT FAHARL AHATATY, 2017, 519).



30 WsH=1 A85% (2024. 04)

BHgithe 43 Tgle] A% APL oblaA 2 FelE Hof AsE
= | :

A AAE 2 AGABE EFRE Do) A 0B F Ak F4
ARABAY BAE AFHALNE BTHL, hgl x=FH ACE A3
=]

f
o
%
o
Q)
o
12}
@D
12}
12}
[}
=,
Q
o
142}
Q)
=]
[oN
5
@D
=
Q)
5
@D

KN
“Whsa 57449 Agabel &7 W
Aol 2ey Al5ze] Ael Ast <
MARAE 9 Rl wEol ® u)
AT A 28l wE A3 Abolel ARBAE AZeHA
shloms Paclel dste] xa1gy Alsxe Azl PalE ARY &
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damage to his or her health)”
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3. 4T R AR 4

D Al %
of ApoA A= Yol Ade Yof A8z o8 BAdE FAE
WS A2 (right to respect for her home, ©lsl ‘§eFd FA A olgt gir})o]

=
CBAALATE 288 BARA g RAE PP Aoy FAUL
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17) 8 July 2003, (Application no. 36022/97) ©] Ab12 #W Heathrow & 3ol ok7le] Al
sk vl7] Ago =R Qg Fao] #3te] Fok A% ALY AP RY FAAY Hsl)
S FASIF oY Wolgodx A oit). o] AleXE s & #F(fair balance) Ikl
2lo] ofzb n|gho] AnkHl AHAZF o]<o] 7)o §L-o](night flights contributed to a
certain extent to the general economy) iL#] % TH§126).
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his home)& *Felx HFeha Fobyd F7Ae) Fahol ol 4 2lrHHatton
and Others v. the UK, §96). A#+= Powell and Rayner v. the UK A}18)9]

A= Heathrow &9 H|&7] 258 HoF ARxS EAZ 7, 257
e 7] gl A olA™ Lopez Ostra v. Spain Abzdol A= “A7Ake]l Azt
& falE ob7lskAl &t stelete Aze 4 Tl JiQle] AAE &
(well-being)ell &S = F UL, AABLI} 78Sl FAHH F3FS 7
Hozn FAAAN L= EAFS WaAlT F Ak FAEATE =T
Guerra and Others v. Italyol A& F3lEZ] HEo tste] FoF ARRE 4

€319 a1, Surugiu v. Romania AFZ1ol A= A3A7F ] Sto]l AEES #olsal

g etol el ek A8xE A &skitt

Hof A8x= &4 FA o3 AJA AYeziY S Bas= A
A HER s, ARIE FHe] Abojoll Mgt A & Q] P@%‘*% T
T UES BAd FE 2XNES EYT 34 FA oF A4
o] E-3o| E3E TH(Stubbings and Others v. the UK, §62 Surugiu V.
Romania, §59). 7-Q1¢] @oF A8z Ala/de] A& B3ty fls) g4
ol HAst A& HY w79 d=4<2 9F-(a positive duty on the State
to take reasonable and appropriate measures to secure the applicants’ rights
under paragraph 1 of Article 8)¢] #HoA ApAS Aeste 4 FolE, ofy

18) 21 Feburuary 1990, (Application no. 9310/81)
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WA FA o AHA Fod FAAY AFo] YFof A8x A2
olgl] FHstE] =] Ao S HElse Fole AeHe 935S A
A 2R &th(broadly similar). YA 25 7lQle] o]yt 9 dHsE +
A A ] o]e] Apole] @A ojopdt k= ¥ g ¥ (fair balance)ol F

g s ofoyt @tk olrh Fok AgE AN £EHE
Fol QolNE B4 TR BARLAT BHFo o] 2L x A2
TR BA50 FR¥ B 2

UK, §98).19)
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) o] H& AAUE AES vS3 2oH(HZ2E A, “Article 8 may apply in environmental
cases whether the pollution is directly caused by the State or whether State
responsibility arises from the failure to regulate private industry properly. Whether the
case is analysed in terms of a positive duty on the State to take reasonable and
appropriate measures to secure the applicants’ rights under paragraph 1 of Article 8
or in terms of an interference by a public authority to be justified in accordance with
paragraph 2, the applicable principles are broadly similar. In both contexts regard must
be had to the fair balance that has to be struck between the competing interests of
the individual and of the community as a whole; and in both contexts the State
enjoys a certain margin of appreciation in determining the steps to be taken to ensure
compliance with the Convention. Furthermore, even in relation to the positive
obligations flowing from the first paragraph of Article 8, in striking the required
balance the aims mentioned in the second paragraph may be of a certain relevance
(see Powell and Rayner, p. 18, § 41, and Lopez Ostra pp. 54-55, § 51, both cited
above).”

Hatton and Others v. the UK ¥4 @A AG3, “FrHdaAze g Ay 1
- FEAAAALS AAHE FHSE -7, T E, A0F A2E, 3T W
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A4, 2014. 6., 47-53W F=
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[Abstract]

Positive Obligation of State to Prevent Noise Pollution:
A Comparative Study between the European Court of Human Rights

and the Constitutional Court of Korea

Jachong Lee"

When an individual is responsible for noise pollution, it primarily falls
under civil law matters. However, if the resulting harm from noise pollution
falls within the realm of public rights protection, seeking redress through
litigation against the state becomes possible. In the case of the European
Court of Human Rights, relief claims can be made by asserting a violation
of the right to respect for home, while in the case of Korean Constitutional
Court, relief claims can be made by asserting a violation of the environmental
right. The central issue in both instances revolves around whether the state’s
duty to prevent noise pollution caused by individuals is insufficient. The
Moreno judgment illustrates a typical argumentative framework in the European
Court of Human Rights, determining if inadequate enforcement of noise
pollution prevention infringes upon the right to respect for home. In this
case, In this case, the fair balance test becomes pivotal, broadly similar to
the standard applied when the state directly restricts Convention rights. In
the case of Korean Constitutional Court, the determination of whether there
is a violation of environmental rights is based on the principle of prohibiting
underprotection. This test is considered to be distinct from the proportinality
test. However, understanding the core of the proportionality test as balancing
interests suggests a broad similarity between the two standards, akin to the
approach of the European Court of Human Rights. Both the Moreno judgment
and the Korean Constitutional Court’s decision on noise pollution during
election campaigns involve evaluating the concrete extent of harm caused

by noise before applying their respective tests. Despite changing the precedent,

* Professor, Law School, Ewha Womans University / Attorney at Law / Ph.D in Law
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the Korena Constitutional Court suggested a relaxation of the intenstity of
review, which may not be desirable from the perspective of the persuasiveness

of the argument.

Keywords : noise pollution, European Court of Human Rights,
Korean Constitutional Court, principle of prohibiting underprotection,
fair balance



