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[Abstract]

The Scope and Intensity of Judicial Review in Climate Litigation

- Commentary on the Seoul High Court Judgment 2020Nu60170,
Delivered on June 24, 2021 -

LEE, Sangmin”

Climate litigations can be understood as lawsuits filed to urge responses
to climate change or to relieve damage caused by climate change. The target
judgment is the first climate lawsuit in Korea that took issue with the goal
of reducing greenhouse gases, and the plaintiffs, local residents, contested the
approval of the power generation project implementation plan for the power
generation business of coal-fired power plants. The target judgment respected
the administration’s policy judgment by maintaining the passive attitude taken
by the court in environmental litigation. In addition, the target judgment was
that the procedural defect that the residents’ briefing session was not held
in O city located in the district subject to environmental impact assessment
was not carried out, so the procedure for collecting opinions from residents
of O city was not considered to be a defect to the extent that the legislative
purpose of the environmental impact assessment system could not be achieved.

Considering the nature of climate litigation, the court’s passive attitude does
nothing to solve the climate change problem. The target judgment was criticized
for setting the scope of judicial review too passively, uncritically respecting
administrative discretion, excluding rational discussions based on scientific
evidence, and neglecting the importance of responding to the climate crisis
and the obligation to protect the environment with sufficient social consensus.
In addition, the environmental impact assessment system is an important policy
tool to evaluate the impact on the environment in advance and objectively,
and to collect opinions from interested parties such as residents of the involved

area. Nevertheless, the court is relatively tolerant of examining defects that

* Research Fellow, Office of the General Counsel, Department of Justice
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occurred in the process of environmental impact assessment, which is difficult
to accept as an attitude that virtually neutralizes the environmental impact
assessment system. A more active review of the administration’s policies is

needed in climate litigation.

Keywords : Climate Litigation, Public Sphere Theory,
Environmental Impact Assessment,
Deficiencies in Environmental Impact Assessment,
Procedural Defect



