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H6Z [SOURCE OF INCOME] For purposes
of this Convention : (3) Royalties described
in paragraph (4) of Article 14 (Royalties) for
the use of, or the right to use, property
(other than as provided in paragraph (5)
with respect to ships or aircraft) described
in such paragraph shall be treated as
income from sources within one of the
Contracting States only if paid for the use
of, or the right to use, such property within
that Contracting State.

5

ng
5]
o
u
O Ho

n]
o

fr Lo

1
bt
fnle ooy rr & x4

AR E5|, OF Al
AdH E=
el XA, ZE, J1s01s), 4
Jl(HoHelol et E= &3dlel =H

20l SAGHA OtLisks AtQ! Z<01
AME E= SO TE 2N

alD Al
UZAl,

30

=

ror

=
frrx kA 1H
0ot +R

Ho
0.

ol
-
=

M ron
ol

H14% [ROYALTIES] (4) The term "royalties”
as used in this Article means: (a) Payment of
any kind made as consideration for the use
of, or the right to use, copyrights of literary,
artistic, or scientific works, copy rights of
motion picture films or films or tapes used
for radio or television broadcasting, patents,
designs, models, plans, secret processes or
formulae, trademarks, or other like property
or rights, or knowledge, experience, or skill
(know—how), or ships or aircraft (but only if
the lessor is a person not engaged in the
operation in international traffic of ships or
aircraft) ; and (b) Gains derived from the
sale, exchange, or other disposition of any
such property of rights (other than ships or
aircraft) to the extent that the amounts
realized on such sale, exchange, or other
disposition for consideration are contingent
on the productivity, use, or disposition of
such property of rights, The term does not
include any royalties, rentals or other amount
paid in respect of the operation of mines,
quarries, or other natural resources.
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[Abstract]

Study on the source of income from unregistered patent

royalties under the Korea-US tax treaty

Lee, Dongsik”

Korea'exports account for more than 40% of its GDP. And the United
States is one of Korea's major export destinations. Therefore, Korean companies
should be well prepared to avoid legal disputes in the process of manufacturing
products in Korea and later selling them in the United States. Patent license
agreements can be understood as part of such preparation. Patents must
registered in each country according to the laws of each country.
Therefore, there may be patents registered in the United States that are not
registered in Korea and vice versa. In tax law, if a Korean company enters
into a contract with a U.S. corporation that holds a patent registered in the
U.S. but not registered in Korea, and pays the U.S. corporation for using the
patent in the process of producing products in Korea, whether the income
can be considered as royalty income with a domestic source. In international
tax cases, the source of income is an important issue in determining the tax
sovereignty of the source country.

Regarding the above issue, the Supreme Court has previously concluded that
royalty income from the domestic use of an unregistered patent is not taxable
in Korea due to the denial of domestic origin based on patent residency under
the Patent Act. However, the legislator amended the Corporate Income Tax
Act on December 26, 2008, to allow taxation in Korea. However, even after
the amendment, the Supreme Court still made the same judgment as in
the past. This article examines the appropriateness of the Supreme Court’s
judgment.

As we understand it at present, the key issue in this regard is whether

there is any context in the US tax treaty that would suggest that only patents

* Prof. Kyungpook National University Law School
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registered in the source country are eligible for withholding as royalty income.
In other words, the question is whether there is a treaty context under
Article 2(2) of the US-Korea Tax Treaty that limits the application of the
domestic law of a Contracting State, ie. Article 93(8) of the Corporation
Income Tax Act.

In this article, we have argued that a treaty context must be clearly established
to authorize the exclusion of valid domestic law, and that the burden of proof
is on the party asserting the existence of the context, and that the discussion
so far has led to the conclusion that such a showing has not been made.

Nevertheless, the Supreme Court has still denied the application of Article
93(8) Da of of the Corporation Income Tax Act, citing the existence of a
treaty context. The validity of this conclusion is highly questionable.

Although there have already been a number of Supreme Court judgments
in this regard, it is necessary for the court to make a careful judgment once
again when considering future taxation issues due to the nature of Korea's

economic structure.

Keywords : taxation of royalties, source of income, treaty context,
treaty interpretation, treaty override






