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[Abstract]

Constitutional Review on Offence of defamation against

a candidate under the Public Official Election Act”
- Focusing on Constitutional Court 2003Hun-Ba78, Jun 27, 2024. -

Bae, Jeonghun™

Article 251 of the Public Official Election Act stipulates that the public
assertion of factual information in a specific manner to slander a candidate
(including a person intending to become a candidate) or related individuals,
with the intention of getting elected, or getting another person to be or not
to be elected, is subject to punishment (Slanders against Candidates). This
provision is understood as a regulation that limits the freedom of political
expression to protect the honor of candidates and ensure the fairness of elections.
Upon examining the specific content of the provision, the Slanders against
Candidates can be interpreted as imposing stronger sanctions than the defamation
by factual assertion under the Criminal Act, in order to ensure election fairness.
Therefore, in situations where election fairness is difficult to achieve, the
justification for imposing strong sanctions under the Slanders against Candidates
becomes tenuous.

The Constitutional Court of Korea has addressed the constitutionality of
the Slanders against Candidates on three occasions. In the recent decision in
Constitutional Court 2003Hun-Ba78, Jun 27, 2024, the Court overturned its
previous precedents, ruling that the provision punishing individuals intending
to become a candidate violates the principle of proportionality and is therefore
unconstitutional. The majority opinion in the decision reasoned that prohibiting
the Slanders against Candidates by asserting factual information appears to
place greater emphasis on protecting the honor of candidates and related

individuals rather than contributing to election fairness. Accordingly, imposing

* This study was financially supported by Chonnam National University.
w% Assistant Professor, Chonnam National University Law School, Ph.D. in Law, Attorney-at-law.
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stronger sanctions than those under the Criminal Act's provisions on defamation
by factual assertion under the Criminal Act was deemed unconstitutional.
The conclusion of the majority opinion is considered to be reasonable.
However, the majority opinion seemed to fail to distinguish between arguments
advocating for the decriminalization of Slanders against Candidates and those
arguing for its treatment as a defamation by factual assertion under the Criminal
Act, leaving the rationale open to critique.

Conversely, the dissenting opinion in the Constitutional Court’s decision reached
a different conclusion from the majority. The dissenting opinion emphasized
the importance of ensuring election fairness, particularly in light of technological
advancements and past election processes. It also argued that the provision
in question minimally restricts fundamental rights. Nonetheless, the likelihood
of election fairness being undermined by the expression of truthful facts is
not high. Furthermore, considering the subject, object, timing, and scope of
the Slanders against Candidates, it is possible to conceive of alternative regulatory
measures with less restrictive effects on political freedom of expression.

Therefore, the argument of the dissenting opinion appears difficult to justify.

Keywords : Slanders against Candidates, Defamation, Public Official Election Act,
Freedom of Political Expression, Fairness of election






