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Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization, 2010
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9) Logan, Private Prisons: Cons and Pros, 9-15 (Oxford 1990); Verkuil, Paul R. Verkuil,
Outsourcing Sovereignty: Why Privatization of Government Functions Threatens
Democracy and What We Can Do about It (Cambridge 2007), p. 38; Fairfax Jr.
Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization, 2010
U.Chi. Legal F. 265, 273 (2010) =] &84¢) #4358 2738t HaFE o2d &
el A2 @A e Hska gl

10) Fairfax, Jr., Delegation of the Criminal Prosecution Function to Private Actors, 43 UC
Davis L Rev 411, 419-24 (2009); Bessler, The Public Interest and the
Unconstitutionality of Private Prosecutors, 47 Ark L Rev 511, 595 (1994); Fairfax ]Jr.,
Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization, 2010
U.Chi. Legal F. 265, 281 (2010)



A G BN AFe - A/ A4F 175

g EUe} doju2Davis) A7t P A FAANA ] AE THE I
WEA 20l Tishe] AZFY 1809 e AFE]E sha AeEel YT

3 A ks Abel7b gk

w g wgont 94H A7 (Sequim)Ale] A, FA} 7]& Ani) ]
§2 b WMEA} 280 AFss PHoE P4 oy v A%eid 300
e H§e AR AokE FgHYTh)

o S A EEdd A Sl QR 2E Y

O

iy ofo
)
30 gr ¢ lo

== 1 © o 1
c} 13)

AER AFolv A9 FATMES AF Wt ZHS o] &ste] FAF 7)Aa
HAeHs Akt L star, 53] AR FRIS 7R HJBAES 34 714 S5 A
AbE a1gste] o] &3 Aol Alg - Aldo] mbEE A ¢Fal M EA e
HlFo] Hrete AAA(Full time) 73 HAFS L83stE Aol F8&2 0]~
ottt A7 ¢ vk Aotk off ARl = #EA A Ao # s
E2 AL 71AE ARIAl fEstezZy 23] A4 Y FHcriminal prosecution
capacity) S SUAZ 4 3, o= YAl &&A(efficiency), T2 <Hd (public

=

safety), 12|

A& FxE E8)] 3 A (fairness by speeding criminal case
processing)g 73}slH, H

HAAAAS Zolal, FUe] FAn]-E(court administration

i, 2~%A FF(pretrial detention)] 917 - A=A n]E-<]

A Avtar AzkgrheE Aot 14)

g AR FT A f5-0e] dew sActy
Aol A szl A2 Aol AT 5 Kok

pzs

11) Agreement for Legal Services, City of Davis, California and McDonough, Holland &
Allen, PC (2006). ©¢]oll w8+ Fairfax Jr., Outsourcing Criminal Prosecution?: The
Limits of Criminal Justice Privatization, 2010 U.Chi. Legal F. 265, 281 (2010)

12) Agreement for Prosecuting Attorney Services, City of Sequim, Washington (2003); ©]
o] t8lA = Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal
Justice Privatization, 2010 U.Chi. Legal F. 265, 281 (2010)

13) Contract between Albany, Oregon and Long, Delapoer, Healy & McCann, PC(2005);
Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice
Privatization, 2010 U.Chi. Legal F. 265, 281-282 (2010)

14) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F. 265, 282 (2010)
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18) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F., 286-287 (2010)

19) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F., 287 (2010)

20) Verkuil, Outsourcing Sovereignty: Why Privatization of Government Functions Threatens
Democracy and What We Can Do about It (Cambridge 2007), p. 106

21) <& E°] Office of Legal Counsel, Constitutional Limits on “Contracting Out” Department
of Justice Functions under OMB Circular A-76 at 94, 99

22) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F., 290 (2010)
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23) Federal Activities Inventory Reform Act of 1998, Pub L No 105-270, 112 Stat 2382, codified
at 31 USC § 501 note

24) 48 CFR § 7.503(a) Contracts shall not be used for the performance of inherently
governmental functions.

25) 48 CFR § 7503(c) The following is a list of examples of functions considered to be
inherently governmental functions or which shall be treated as such. This list is not
all inclusive:

(1) The direct conduct of criminal investigations.

(2) The control of prosecutions and performance of adjudicatory functions other than
those relating to arbitration or other methods of alternative dispute resolution.

(3) The command of military forces, especially the leadership of military personnel
who are members of the combat, combat support, or combat service support role.

(4) The conduct of foreign relations and the determination of foreign policy.(®]3} A 2F)
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29) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F., 296-297 (2010)

30) Fairfax Jr., Outsourcing Criminal Prosecution?: The Limits of Criminal Justice Privatization,
2010 U.Chi. Legal F., 297 (2010)
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31) #¥ 714 2 #E 8-S Lamp/Somsen, Outsourcing of Investigations to Lawyers of
Suspected Companies: The Netherlands, in: De Brauw Blackstone Westbroek, 20 June
2019 #Z(https://www.debrauw.com/articles/outsourcing-of-investigations—to-lawyers—of -
suspected—companies—the—netherlands#experts : 2025. 3. 28. & W)

32) 91 7IMF #Z=

33) file:///C:/Users/user/Downloads/translation_settlement_agreement.pdf : 2025. 3. 28. HZ
742 https//www.ing.com/Newsroom/News/Press-releases/ING-reaches-settlement-agreement -
with-Dutch-authorities—on-regulatory-issues—in-the-ING-Netherlands—business.htm : 2025.
3. 28 HFTAA
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H ]1:1
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A5rE Alesta 2
Hpapol A Fols e Ay o= Hrd Art gla, A7) RS A 9
4 E 7RitkE 2EdFo] dEd o] Wil 719 oldd FHolA
= il Aol did 5 @Ade] dasttks Zlolth dE Ee] 20064
dlol FAMYL Wi Ald #dE AR 715 AFHer JA)4
of AbgE F flvkal FRga, 1 o= FAPEAAS} vEA R AP AL
M gl JagA Sol FRRIA, HAARIA, o H AA N EAJDA T
of WaatA & AAEolA, AEAFAS nARA R A A e
%7 dwkA o]y wjitolgti= Aot

3 71 MEAERE WIALRAM 9 548 Tee A, 2AA F
b W7 HIe] Yol o]Fold ¢ 259 5dE ¥V slo] ad
& 9lal, B MRl Sde x3dHE B4 HuA Sk ddolde o
Fom gME = A Aotk oy WMzl 549 x5 N &
B A BBl Ak ARl B9 o]e)g BEsty] 9l vidE 712
dgE JAa T Aol = Aol

Hele] S s 2 xEgol IR Ab(HIEHES; Verbandsgeldbufle?>)

=
A3 A3Z 36 - Hle] W o] F IARAL 9l TasA 7] A

34) Lamp/Somsen, De Brauw Blackstone Westbroek, 20 June 2019 #Z(https://www.debrauw.com/
articles/outsourcing-of-investigations—to-lawyers—of -suspected-companies-the—netherlan
ds#experts : 2025. 3. 28. H&F W)

35) HE, WAE YHE 508 24 % oA 9 Eglo} Mool (Verbandsverantwortlichkeitsgesetz)
L& Wel(Verbande) 9] B3 (Straftat)ol]l tieh AAZ $-2juabe] Az vjwsichd Helo
gt #ggos B ¢ 9long Hagow T

36) § 5 Bemessung der VerbandsgeldbuBle (1). Bei der Bemessung der Anzahl der Tagessitze
hat das Gericht Erschwerungs- und Milderungsgriinde, soweit sie nicht schon die
Hohe der angedrohten GeldbuBe bestimmen, gegeneinander abzuwigen. -+ (3)Die
Anzahl ist insbesondere geringer zu bemessen, wenn -+ 3. er nach der Tat erheblich
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UL PPHo T Fagk HALNE FHEEty] gk M - 71g dFe %
A} - A (Verbansinterne  Untersuchungen)ZF o|7] 423 AR E HAZ=da 9
a3, 2 FQ FAL FhEEHolu ARy wjiEvhe ofyal 5 9] 3o
Al e AA E9EAE Fdstal e HRAAAI Y S ~Eolet frARgH
A zFgAA =euta glxol Aol A Yol A fElg A¥rt "nk
© 94 wEQl Aojrh &8 olgd Ml Wi W7 % (verbandsinterne
Compliance)2 ©|7] FA3|APH §3HAA3AIH T #&H HHyrAoA 7|
dgRlel Foey, At Fol A sHAN, FolEth AR ¢t
AAzAoR 719 Awel AW 2AE aven ot mEe] YAzYE 7
b JEFS w2 Aot webA FARARFI|H 9%t Hke] ARtEiE I 7Y
T 2 ZERJIERVWIAL, AANANY e XAAAEL 5 9HQI9) T
7l

= I e

U= ol EnE HAAAFAA WHF FAF] dg WA 78S EYste] st A
ojth, Wto A= A16x9] WHAUHF-2 ZANFAE Untersuchung)$t A|17329]
HAWFS] FAY] A9 HAAAY 74, A8z 9 W 5o 14
AR SR A97E9} A160%2la oA hraAe] HAE WESHA Sk
A& xgrstar Ak

zur Wahrheitsfindung beigetragen hat;

37) ¥d 22% o E £9 Otto/Liineborg, Internal Investigations in der Praxis - Umfang
und Grenzen der Aufklarungspflicht, Mindestaufgriffsschwelle und Verdachtsmanagement,
CCZ 2019, S. Tiff.

38) ERIAE ZAFE S8l &3t Aol oY FATES VIYES WEAL AL
AME & Al 27 e st Aoz ogAgsta gduield] tisiAE Deutscher
Bundestag, Drucksache 19/23568(21. 10. 2020), S. 84 3=},

39) Hl=e] A FER GHRAS AL FAY] FAR st vk A, 599 A ZIduE
o] FALE Q1A k= HollAl zFol7t drh(eolol uisiAlE Otto/Lineborg, aal., S.
73-74).

40) Otto/Liineborg, aaO., S. 71ff.

41) Deutscher Bundestag, Drucksache 19/23568(21. 10. 2020); Gesetzentwurt der Bundesregierung,
Entwurf eines Gesetzes zur Starkung der Integritat in der Wirtschaft
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V. welolel Altjel Aele] Sabas

L HElelg Aol ApQla=Aiiel o] o]

nj=re] g, wheE ARRle] oz FalE FAtEsol MY T T A AHE
Ash= Aoletd, & AR7F oFstd Hygddd va S A= A E=e
AbQlol =7ke]l g oyt - 7| EA &Ed Aead, v FAAH A4
zo] AALE WA "rh 23S whx] vk el s AW A4
z7F A& A% vE 8k glvh olgg w7t S e s A9
g AR AT w7 Y RS s v Qloe HEe oy &
Ao o8] FAEo hrhad) o2 gk whek ApQlo] ofwW R FEZE wbx] of
I AR o R ST S AT A4 FS-etd, olel gk ApEA Q] Fho]o
gl E FAAY A4z FEEA FEveE Ax W2 AZEY a9
2 &3] ‘Aol 2] (private search doctrine/rule)&l 1144 F-Et}

Aggol oA, N AAAA e N B9
A8 2GRN BRAoz WAAH dFd Sod AJNA ARE F2
iy

ek, % A Aol W AAgnds szt 7%

43) Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971) (o] HANA = A}Qlo] 1 Al 9]
BEE XS 18 o It B EE gdo= eyt 7heEojofRt g A
o119 AAE 7Fo 7 oAFl) Skinner v. Ry. Labor Execs. Assn, 489 U.S. 602,
615 (1989) (AF1e] FAo] =7t F7F & 5 A& 39 AHI 2Foy HHo=
FA7 AgE At 5ol A=A T #HeE AFHSIA); United States v.
Jacobsen, 466 U.S. 109, 113 (1984) (™ gt AL ¥l & AAS FAo|th). old ol
3l AH &= Brennan-Marquez, Outsourced Law Enforcement, Journal of Constitutional
Law, Vol. 18:3 Feb. 2016, p. 797

United States v. Jacobsen, 466 U.S. at 115; United States v. Jarrett, 338 F.3d 339, 341
(4th Cir. 2003); United States v. Runyan, 275 F.3d 449 (5th Cir. 2001). United Stated
v. Jacobsen Atz A m] AUl AL nl= AW A4zl BAS O] o] Euf FAA - B

44

=

1 A HEE wE Utk o] HeEld maw A ARRle] Hxe] £A4E AR A
o] ARy Z7H7I#I} FHEA o] Rl Aol =7hre] FF O FAL wHEE
A, Ay O 4] agx &2 Aedd FARN A4dxE fvete AvdE #
3tk Aot olglg HeElE o]n Katz v. United States #ZolA W] =918 A}
2 vl o] &(Privacy theory)oll 71%3 Aoz A4 AL A¥ 7h7]dedl 3 14d
Aol oyt sirjetz, /HQ1e] el Al AbE el g ZdE Halshs Aoz
W] 2 S U] WhEEe A Q1Y Zeto|MAlE FUHH o R Hsste
A ofyebs Aolth olefd AR E = m=e & o] Hdd i FE

g2 AHdslaly] Y& ofF AF AMEE I otk AAE MacKie-Mason, The Private
Search Doctrine After Jones, The Yale Law Journal Forum, January 2, 2017, pp. 326
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T2 AAo® diA(displacing) ¥ AJNAE EoH FA A= 4 F
W Al4xe] Hgol40) Fasirt= Zlol
olelgh A - ARl S AT sk iAol 53] WElelH Al
A ARIE A o ERglel Wik Ano] HId 4 A HAvke Aol
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A7} @ 4 dvke gegth SR olde el 29l YPel wi 9
ot

Febe AGAAE AA FAG S0l A o) B T, )

F7ke] AfROINY FAEFO] ALY AH A A FY R
sl Al AE A9 onlzk gltks AHe] M5HS A ek Fole] 19
@ AlgelA W Razigelea & gloln, @ el WHATI RS FAIS

45) Brennan-Marquez, Outsourced Law Enforcement, Journal of Constitutional Law, Vol.
183 Feb. 2016, p. 799;

46) A2 AHoA 1 &3 probable clause(A33F o]f)7F & FH T Aolt)

47) Brennan-Marquez, Outsourced Law Enforcement, Journal of Constitutional Law, Vol
183 Feb. 2016, p. 799; Chris Jay Hoofnagle, Big Brother’'s Little Helpers: How
ChoicePoint and Other Commercial Data Brokers Collect and Package Your Data for
Law Enforcement, 29 N.C. J. INT'L L. & COM. REG. 595 (2003)
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e B A% AEe Wi ARS THS FrAv1e UTksi] B A
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Angela J. Davis, The American Prosecutor: Independence, Power, and the
Threat of Tyranny, 8 Iowa L Rev 393, 448 (2001)
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[Abstract]

Outsourcing or Delegation to the Private Sector of

State functions in the Criminal Justice Sector”
Sung Ryong Kim™

In this article, we examine the outsourcing of the prosecution function,
which most clearly shows the nature and limitations of private consignment
(contract with private), through examples of the United States. And we have
approached the issue of internal investigative cooperation and the corresponding
penalty reduction system with respect to the corporate crime in modern society,
which best demonstrate the limitations of national law enforcement agencies’
availability with regard to human and material resources to investigate corporation
crimes by introducing the experiences of Germany, Austria, and the Netherlands.
Lastly, we examined whether the way the state operates, which utilizes the
search and seizure capabilities of individuals that surpass the search and
seizure capabilities of investigative agencies in a world where anyone can
become a one—person broadcaster and media outlet, can be properly understood
through the existing understanding of the private search and seizure law,
through the example of the United States.

Through a description of the delegation of state functions to the private sector,
including a comparative review of the systems of several countries, we hope
that this article will raise readers’ awareness of the need to discuss fundamental
issues and also lead to further research and discussion. And we hope to continue
researches and discussions on the following issues: whether the current legal
provisions that allow the delegation of criminal justice-related state affairs,
such as private prisons, wiretapping, or location information, to the private

sector go beyond the scope of delegation or entrustment of authority under
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the National Research Foundation of Korea(NRF-2021S1A5A2A01069431)

#% Prof. Dr. iur., Kyungpook National University Law School; Director of Law Research
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Article 6 of the current Government Organization Act. We expect that there
will be discussed as well, whether the current outsourcing articles of acting
laws have the potential to be unconstitutional because it falls not under the
category of “affairs not directly related to the rights and duties of citizens”
in Article 3 of the same Act.

We hope that this article provides readers an opportunity to think about the
idea that all criminal justice-related affairs in a modern state can be handled
by civil servants as before. And we hope that this article will lead to discussions
on specific issues such as the premise and conditions of privatizing state affairs
that fit our reality and conditions, and post-dealing management in the criminal

justice system.

Keywords : Outsourcing, Privatization, verbandsinterne Untersuchung,
private search doctrine, Public—private partnership



