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[. E9]71H

N el Aswd A4S we AW 7 5 227} AT A
ofpe] wgsh 14

Aol wl= Fxpe} AYLE7]A|
Tokal Y= &8 sk o
M ol dS FndY AAFY 7] F(World Trade Organization: WTO)<F =}
59 A (free trade agreement: FTA)S 7|¥to 2 3 7] IZAZAHY A
g7 A= Aol ofd7t g oA Al THETh I ®E Fo Aol Ay
s w TAE HelHow AT & v, E HHeR AT FHS oA
3l 27t A BAPAAL Aot}
2 7F A oy FTAE AFIGAe =5 fAer #Ag ofF&5 A3t
T A, chapter) & 28-S Edsta rh(e]d) ‘wE ) Toidhvla-
5
A=}

)
= FTA,(‘g-n1] FTA) #1943 "distdl=-FH A FTA,('$-EU FTA)

1) The White House (2025), Regulating Imports with a Reciprocal Tariff to Rectify Trade
Practices that Contribute to Large and Persistent Annual United States Goods Trade
Deficits, Executive Orders, April 2, 2025, https://www.whitehouse.gov/presidential-actions/
2025/04/regulating—imports—with-a-reciprocal-tariff-to-rectify -trade—-practices—that-contri
bute-to-large—-and-persistent-annual-united-states-goods-trade—deficits/

2) T FEEA B3 A7) glol-ERE BaE s o, Ad 2025, 4. 7. A 7]
A}, https://www.yna.co.kr/view/AKR20250407000300071. “RE3stAY FAsA Y- EH
A dS 53 AA 4=, S9dR 2025 4. 6. A 7]1AL httpsy//www.joongang.
co.kr/article/25326478.

3) John McCormick (2024), “Trump Calls Tariffs the ‘Most Beautiful Word”, The Wall
Street Journal, Oct 17, 2024, https://www.wsj.comy/livecoverage/harris—trump-election-10-16-2024/
card/trump-calls-tariffs—the-most-beautiful-word--YMVPAupw4EjBRp6yobOy.

4) “[Fel& 5, HiErawd Ad] OMAg>AA 3} A= vt £ AR, ofAloL A A,
2025. 2. 26. A 7]1AL o] ZIAbE dd=Eded A9 %7 Ve dle AA7A] o
As E48A

5 AFF9PFA w2 ol& Al Ak g xBFH FAML I (2019), TS
3 = A AL, daesdTd #FxE $FE7F A FTA =

AL WA A (2021), “St=re] ZIAIA FTAY w=5x3d 9 3-EU

o FAMA nZ THABAEATF,, A19E A2%, pp. 35-47; ©]

T AAle #we F=2E 38T AAAE, ATFAR 22-09, U9
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A13Fo] wE4 we wEx39 gg2 ol 2dd r3-u] FTA,, T8-EU

FTA,+ &, g7} 719 & ]

&4 (CPTPP)o|u} 7€} 2006-7d o] 3 w]=-
o

w A% FTAY »5%3e 1S3 2

AAARA FAEA] F]F 75 8Fal(adjudicatable) FWHA FI ARSI 7ol
AW A& A AAFDoZA FUEe] SsdA ZIAA 88T F e
(sanctionable, H|== FTA =%%39 Ao ) & JFE A 71# F
3 ek @ A= (YA =eHS dA-oR ® Adgyo=m e o
(Fae) ) D @ AAAJ] FAEAd TFAHE =7 (FE TA=s7] T
LAl FEEtEE A weEHSs A FATE R (YH S @ A o

KN
HE s HeTass @3t A A 7IA &S o F(zEA] o )97}
Aoltt, thak olefgk oo ¢igto] A Ysty] A= 3E
A7F A F R e FAbe] %S F
trade or investment between the Parties) ©]Fo]#]of g} 10) o]sle A= o]
S ‘F99dEgA e’ orw Fo A, ¥
zao A o] ado] EA ok sk o]k A, A JTo] oo,

Web ¢ MRS olwil siyss o] AH}

§

rir
oz
1>
o
i

in a manner affecting

el N

4] of

‘Foggrd a7’ WA uie 2017939 6€ I HFRIAV FEH 94}
A Hzel wEET AW FANAL WA Fo APez A
S ARG o1&} HANES AEAA =olT 5 A T = 2
A7h ATk WA o] wEe WA Fo-wt S Bed od AAH - A
ANE A - We1R)A =4S ke Bolsn faseas waaee 714
of AAR FUA - AFLA =AS AABH). olo)A] H=- sl Reiel A )

Ly
-+ o

18 27 A A, ©A71°(1993-2007), A 27]°(2007-2017),
Za7)'(2017-dA) el A7) Fol FEatEd oldte] 54L& = 2007d HFE 7]
Hom AAg ‘AHY] FTA w=szgollA F318] vehA €k o2l A2 &
Aot Ulg 9 AA7] FTA 25239 54 et A due da(2019), "2
AHA W w5x2F B o] &, Al AR, ST AT, pp. 40-67 FE

7) & B "¥-1] FTA, Art. 193.1; "8-EU FTA, Art. 13.7.1; "CPTPP, Art. 195.1.

8) dl& Eo] "g-1] FTA, Art. 192.1; "$-EU FTA, Art. 134.3; "CPTPP, Art. 19.3.

9) ol Eo] "¥-u] FTA, Art. 1922 "$-EU FTA, Art. 137.2; "CPTPP, Art. 194,

10) ohek 2019. 7. 4. AlFE o] 2021 1. 20, ARG R AL FAE] F8E EU-HE
= BA gzl d 3-EU FTA, Art. 1343, A1E(YHAF)e] A4 o] F-d
P e 29 o2 FAHAAY 2319 HE oJFIt AH F Aot o] =i

A ole] sl AAlE A RA s s

6) A= FTA =539 ¥

(tl
;

N
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A2 0|24 oe|

©,
_lZi
o
fru
—d

9
ot %z
H
N
N
i

BAE Hgstet A Ui =7 G2 AAE BEA=7F AAE
AYste Aol 12 (g - =AMAAI R 58 BAH) A g WFE F
AGA Q] =52 dAuY AEE FEAZIGR AHEHIE b o
21k wjF A FARFEE PAHoR At TEAEAE 52 B #Ad =
iy Qtel =53 AFSA THAE BHEFE F v AR FA(F-wF A
AZ)7F wp s ojof ghth= FAFo] HRulof Aol m=FA 9 ARIASE F
Aow HAA HIYh olo] A Ax T 53] WA FE5Yo] A HEol
7hsdt =% #AE RE jrAsE ‘=% %3 (labour provisions) EE AL *
gH(social clause) & E&H il A3 =Ao] HojHr} o] =Ao AP &3
Ad w=xpe] olsfidA B AN - 7] - AH A S O FAFY - FAke)
w7l AE oW #AE AeA(=T2TS B8l & AMAA ol f, =
A7 ZA8EA); @ wsxdo] Fejol (el HaakA] erotel) ah=
Ex2A (H)HA ZHA7E FeljlAlL @ @A w=svlE/ T dol B
AR G2 Plo] FANA (= 7]w/msAe] AAH 715l dig o8] FF

11) ILO (2017), Handbook on Assessment of Labour Provisions in Trade and Investment
Arrangements, p.1; A7 Wt = 7t 3 EHS, S AT FHH ddS A
AAo R AFet= Gl il AHEVE vl FehE(2004), "ARE] AolAbr],
7.

12) Stone, K. V. W. (2006), “Flexibilization, Globalization, and Privatization : Three Challenges
to Labour Rights in Our Time”, 44:1 Osgoode Hall Law Journal, S8ff.

13) Bercusson, B. and C. Estlund (2007), Regulating Labour in the Wake of Globalisation,
Hart Publishing, p.2.
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B AR PE AAY oA 1F), @ o AL nRHow w4Y
Sl AA Swe] BANE T 2A Al A Aaz ol
1L QA BAE A

A2 AA 2otk o Hale= A T4 AU AAE[ el 74
A s Frhal olssh, 1 o] B EE A A ©3

(social dumping)S &3 EFAAAYN TEEH QlojA wigoze] HA
(race to the bottom) ¥ w=&dd BGFS AAFTHAA FAHE A o] A
golegt= AA foll g =7irb AE - FA| S oF sk

dl= kEvlEol ke

—

AR FEE et TREAS E]leta, 2 87 oM FEE A
Ab - FEehe e v g wd3 adE JRive de A AT
A HR) 79 o5& ] A mETlEs Ha HEses A2 AT
& AR GrEE hiete BeAde R de HEng dAdAE e
of &thal FATTH=AE Y oM =gy T4 vgoR e
B olEel SAR A MR FThEe] Hae delvbel wh glrha
vperghth, el - FAb ApshR AR oled AFEAAA med 1Y
@& AHelM, M = e g V1Y s FAS A8 s mex
Ad-18HE FE& A3 FRlo] vk Zlothle) ojefdh FA FollA]
=7k AAstd 39 =EaAE & 5 oglol $4 o] sty ARt
HHoR arAe] 7EA weflde] AP & dvha A TG Aol &
2 A FAeA e Y2/ Ael). ol e A7l wAgEE F
sed Ade rHEAA wexda AYe WA)S Ashal kst w7t
= AAste] o] gvPe TAE sjdstaat fhlD

add A YL As O FA/FAe AASe kerlse] Fd A
Aoz o) wAAlel glvkar woh AF AAA SR FAH FAE A

14) 9 - 1R P(2016), TP=3 EUS FTAC yeld F9-w571F 47
Ay, TR H], 41:3, FFHE3] ppd-6.

15) Servais, J. M. (1989), “The Social Clause in Trade Agreements : Wishful Thinking or
an Instrument of Social Progress?”, 128:4 International Labour Review 423.

16) Bercusson, B. and C. Estlund (2007), Regulating Labour in the Wake of Globalisation,
Hart Publishing, p.2.

17) Hyde, A. (2006), “A Game-Theory Account and Defence of Transnational Labour
Standards”, in Craig, J. D. R. and S. M. Lynk (eds) Globalisation and the Future of
Labour Law;, Cambridge University Press, p.149.
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ol#H Y &= Abell 57 (anecdotal evidence)® Fitatrhil Fgth AR @
(A ALl A) A Tl dofM e s4ZARL (Fl/=F =
W A) AR A ] - wERdY BHEE HAAE T FEoF & AEe B EA
ol & =7k BEd myr|E ofdl/mEd Hsjrh AAHeR = Azts
olFold o v I7be g AATHEFIAAN ) A& HH L
of StA HEste] SAA AU HE Ao & ofFof At v FF
o5 wd ZAGEE) 1A A =Eedd Halle o ol wiE el F
AL ARde] obd]. o] e M =7t Q@ kEd/ mElE B &~
A olfrE AAH oA FHE 7MY Fo% d9der e AP vk w

2. A W E

AAe wets WS WA e e wmFwxye] Y wvke &4
AY s Attt Y FARTEE S e STt mETlE F
ol aetE Flojgh= FHo] TS| AFTHA Fshriar whubeits) gpR A
Ao A Bmoete =7k FEd A 22' HAsithal ddsts (HA)
LEX2UE AFEA A F Jdornz dAHOR o= tE I MY
T e AL ofetar ol gttt Aty AR e] HlSH eE okl A
915 zhe A2 BAdd dAd ofgfol A& T3 vlsd =F <l
g5 2t 7] witolH, ol& &&ste A HyAsitial BHU)% oyt
ST Aa w37 EE wATEY ARATe AL ARlee] 9%E B
o= 9] (disguised protectionism)Bh= Zo]th20 T3t AA A=ES T AF
oA FAE FEAMDE FdEe =571ES AASAY w=5xd g
S ol E FHAA(A  BA AHE VMR ABS, AAA R S Aol o
S oy A 2EAES] 18735 YA e 5, SHY &7 E F e A

18) OECD (1996), Employment and Labour Standards: A Study of Core Workers  Rights
and International Trade, p.105.

19) Trebilcock, M. J. and R. Howse (2005), “Trade Policy and Labor Standards,” 14 Minnesota
Journal of Global Trade 267.

20) Bhagwati, J. (2007), In Defense of Globalisation, Oxford University Press, p.57.
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Direct Investment : evaluating the ‘conventional wisdom’”, DP/130, ILO, pp.24-34.

International Labour Standards, Friedrich-Ebert-Stiftung, p.10.
24) Kucera, D. (2001), “The Effects of Core Workers Rights on Labour Costs and Foreign

and Development,” in Craig, J. D. R. and S. M. Lynk(eds), Globalization and the

Future of Labour Law; Cambridge University Press, 278.
23) Sengenberger, W. (2003), Globalization and Social Progress: The Role and Impact of

University of Michigan Discussion Paper No. 499, August 2003, p.7.
22) Langille, B. (2006), “Globalization and the Just Society : Core Labour Rights, the FTAA,

21) Stern, R. M. and K. Terrell (2003), “Labor Standards and the World Trade Organization”,

34 Azl 714
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w5 ghe e} Al B4

1 Apde] v Ae 7w

20179 649 26 AFFAEA Wl mwxd dd EA izt A SA9A
BHuA7F FANEJTED FA AL F) A5 9§ (Dominican  Republic-
Central America Free Trade Agreement: CAFTA-DR) A|16.2.1(a)z°l ©jgh
w =t el F EAoId o] £ 2008 49 23Y w=o] wExT
FAgHA2l American Federation of Labor and Congress of Industrial Organizations
(AFL-CIO)® 67] #HHdel xsxz2Fo] v 559 Office of Trade and
Labor Affairs (OTLA)o| I}e|Ze}e] CAFTA-DR =%%3 9wrs =331

85 A7IstEA Az e St ARV =g - dAug 2 8
F AdE Z2ZZZ(acceptable conditions of work)”203 #HH ¥ »=FHe I
A o] Aujigivt= Al 4o A ATE2D

20084 69 AHAL FoHan 20009 19 OTLAE BARIAE w7

ok & 6719 e] Frel7|ihs Fol dHdet AN
o A=A e FPT dF EA7t 7H}\‘]QN\——J’]’ % 3|2 o] o] Fof
Al 2Tt o7t

l"i‘°~ﬂ‘"JL‘iLl"i*(USTR)i 2011 89 HeEH|EetE HU=E F
Xﬂﬁﬂ% 2s 238 22v AL A5 FAEA AAS AL A ul
49 =g BA go] A AE oL FFo] BT hek 4
?Jr% A etan, 20149 98 FAEATE AhE ] HE Aol oléﬂl =9

=

RS
B
1ol
) ru
.
o
=)
Al
rlo
o
=
k)
10
of
1>
’ .
offt
)
Lo
mlm

o] Abdel i 23 T A+ E 4 (The Dominican Republic-Central

25) Final Report of the Panel, In the Matter of Guatemala-Issues Relating to the Obligations
under Article 16.2.1(a) of the CAFTA-DR, 14 June 2017(°]3} ‘Final Panel Report’).
ol HAAF, TEAZL Aot - wHe]| T3k Aoltl. CAFTA-DR, Art. 16.8(e).

27) ILRF, Wrong Turn for Workers' Rights:U.S.-Guatemala CAFTA Labor Arbitration
Ruling-and What to do about it, March 2018, p.3.
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America FTA: CAFTA-DR) Al1621(a)& v #AZZAITo] A= ‘=5W'S &
WAoo HyPd oFE F3it} o] ¥ CAFTA-DRY =%74< A16%
AM FdatA FAEAe] el B = = Aot HEg W

&3 2,

A16.2% : =EH e 33
1 (a) | & BATE, o PHo WEY o F, PAR 1} Folo] e
2= Ao Aol Z9 e R A&H wmE vheA RS
E3lo] Ao wE=WMS Fadow AasA HEalola]= oy Hu)
e weResl O zgEgEe i Rudis we wEae] 448
A, B G UG R Sl 09 4R 09 A0
= k) o W

A Ak AAD, @ SEZ
718 v =
0w ¢ %3

4
2 D @ 3 rﬂ—a—ﬂ ﬁH%—i—S—, vl 5o]
AT T B AUIUA A9e

41, 370 A=A 17

s o ARG AL

Elicacia= ) Wl
030 F27kE 5ol A @9 AF A=d A FE gt ‘=vHS
gRH oz oA B AMEE STHsEA, S AR EJIY TA - AAHA
Aol F= oot 1o vla] O gld JAAH AHES AAR S
A7 ool ks mAE WA OR o]Foj =R, T 3ol ofd A&
Aol #Zey/HAEe)oll o]dk A u(‘a course of action or inaction’)SEA7F &4
A3 ol Aot

A AFHR o] 22 o] F /A W =4 F Fo IdFH aA4nE F

28) CAFTA-DR, Art. 166.7. ‘©M 7]’ &3t CAFTDA-DR =% X% o] Mol ‘A7)
of tEA ol r$-w] FTA ¢t "t obA 1% rsk-1 FTA, & 3d o<
b e JYR JHF e HTFE TH A FH(IRAYA )9} A =
5:‘4«] AR FAER B R R FAEAE B s OE S Y, TaHeR

AA AT F24E 4 Ak

29) Ir11t1al Written Submission of the U.S., November 3, 2014(¢]3} ‘US IWS’), para.l7.

30) Final Panel Report, para. 594. @ T2 w79 Hd4ay &3 AW A=A )
= olf=E, <o OF @ FFo disiA v At o] Fol A
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Hahed, ol od BARAA 2L hde] BEe B F AR ghoz
ol B 4 gtk shbe =By AW Ak A R FFS WAL 3
Hoz ojfolhnta & & YEAPH@) o1, Bt it @F %A F
B 5 uA, F Azl s FA WE - BRI 939 o] v
22 ®)el T}

T Ry =

of SAR AL Foo #e ARFFHA(GATT)3DI rAn] 2o st

ANtH A (GATS)?o that WTOS o #AAHE AlA gk vlxo] <183
TO AR d = GATT A3z A4 “ =l #v, AvjE A A&, +

S FE(affecting) B WE, 14, 24739
BAAZAC SEA dFE T, F FUEE

S AN BYd 27 FolA & Fx e BRE XAE ErR3) WTO &

AN A7 T} “affecting” MNgS ol@A WA Folat= GATS A1z A

189 Agox mpaRsAgta v=e A H§e0 n=e WTO B4 <]

GATTSF GATS =% &43 CAFTA-DRe &34 F

W AR 209 S0 Atolo] FAMHS AxsHAA, o] FAAA 219

nfdAo] CAFTA-DR =5 %89 Aol o9 &

%= GATTSF GATSS] affecting @ YAl 34 Eofof st}
AR@e et v F4g whdleln] FHEH e F9

el =

57 e AaTol we¥ Y A9 FHs)
Ao AAE FI(trade effect) S P HUYE 43 =AS A
43tk CAFTA-DR All6.2.1(a)x9 9 94 o712 Az 3t

=
o3
&, Qs & 7oA B3 Ak obd, AA AT A FAael] #
7

Aolgt= Aogk3n e dEh= vlaro] GATTS GATS® affecting 71d

31) General Agreement on Tariffs and Trade 1994.
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33) GATT, Art. II1.4.

34) US IWS, para.100.

35) US IWS, para.101.

36) CAFTA-DR, Art. 1.2.1(c) “promote conditions of fair competition in the free trade area’.
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3) Vienna Convention on the Law of Treaties 1969.
44) Final Panel Report, para.168.

5) Id, para.l67.

6) Id, para.186.
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) Id, para.481.
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18.

76) EC-Asbestos, WT/DS135/AB/R (12 March 2001), para. 98.

7 EE o WTO HeEle ol g3 i AgE F& FOo= Agyo] gt dE
59 Thailand-Cigarettes, WT/DS371/AB/R (15 July 2011), para. 130; US - Clove
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8) Japan-Alcoholic Beverages I, WTO doc. WT/DS8/AB/R (1 November 1996), at 21.
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[Abstract]

Revisiting the clause of “in a manner affecting trade or
investment” in labour provisions of FTAs: a purposive

approach to trade-labour linkages
Namgoong, June

This article critically analyzes the decision and legal reasoning of the panel
regarding the labour chapter dispute under the Dominican Republic—Central
America Free Trade Agreement (CAFTA-DR) between the United States and
Guatemala, by comparing it with the treaty interpretation rules under the Vienna
Convention on the Law of Treaties. It also seeks to draw implications for
the structure of labour provisions in the Comprehensive and Progressive
Agreement for Trans—Pacific Partnership (CPTPP).

After examining the theoretical rationales that justify the trade-labour linkage,
this article explores labour provisions in free trade agreements that can be
seen as having legally recognized some of these theoretical rationales, with
the aim of identifying the object and purpose of such treaties. Based on
this preliminary argument, the article advances the core claim that at least
some current labour provisions (e.g. those in the CPTPP) possess a dual
structure. It argues that individual clauses imposing substantive obligations
within the labour chapter pursue two distinct objectives, and that the conditions
and effects of a breach differ depending on which objective is implicated.

The first purpose is the protection of labour rights as human rights (the
social goal), and the second is the securing of fair competition conditions in
trade and investment, preventing a “race to the bottom” through the lowering
of labour standards (the economic goal). This perspective represents an
interpretive effort to equally and substantively achieve the social objectives
— the normative values pursued by labour provisions — while also respecting

and pursuing their economic goals of establishing a level playing field in trade.

* Research Fellow, Korea Labor Institute
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Moreover, this approach is increasingly necessary in the current context,
where international trade is often perceived as a zero—sum game and protectionist

policies are being competitively implemented.

Keywords : US-Guatemala, labour provisions (in FTAs), like products,
affecting trade, treaty interpretation



