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A8 A (Court of Justice of the European Union (CJEU))-S 20234 129
79 Schufa #ZAo|A A&H717182 Schufa’t 484 -5714 WS AL&3}o]

AAkeE 21887 e] Abgel dolH HEHA #AHoAe] WA HIME A
ol 5 vlznkd PR doe] Gl ARddA A8HE fFEARE s 74
AL Tt FHATY] 71Tl #S 2k A267xdd ojste] AFE AR
A4 A} (preliminary reference procedure/Vorabentischeidungsverfahren)ol] o 3F
Ao A, ALF 77 o] A5 Ry dEUVQ 283 e AL
£S5 9stel 259 FAAA 1A S EAA A U FAA FULE s A,
o] %

FAA nA ] AGARE ZsiA e A&7 AL ] fFE AR
glol8 K1 & -7]¥ " H (Datenschutz-Grundverordnung(DSGVO)S! ®lo]E B.g dut
TF A (General Data Protection Regulation/GDPR) #|22% A|18te] L2 da g X
a3k AFstE HEA AA(automated individual decision*rnaking, including
profiling)ell sl@at==] ool tiste] AESAT TAE AL3loA AW <&}
o BAHE Qe AfE O ol AR Zrte] FHUH oty Haw ARt
vtk 238y It ARl 29 ARE 53] AHFQ 220 At 22H O
A 71l ok Al gl At

FraAgHdS 2 % AR 7)ol AFg tiEFAlH ] Al
S A3ARI 23 o] A&uEAke] A4, ol %L F=
$-oll&= GDPR xﬂzzz A1ake] A shE 7Htg g 94A A4 st
Aot webA] 2APT Gt dFAEet 2e QAL g9t HF
MNFHATE & A=, 250] Edgr onjrt %’i? gl A= A stE o AA Aol
vt B slo] FHAFH Y] Al AMA dLolgta & 5 T

Schufa ZAAA A7} | A&37H5 Aol 2A | FE4-FA4 W
Hol Fe8 =9 F/E vE GDPR A5z A1d ¥4 (h) &ol 749 A5
stel Ao gk ortAge AHE = gk Fas AR o H2w
St e el A9 FEAoltt, GDPR A22x¢ AXE A15% A|1s &2 hrt
o] A E7}R O]EH} A Q@ A (right to explanation), & A&3tE Ao 23k
grrAA ] AMEE =gle] tig =52 Ao (Begriindungs- und Darlegungspflicht)
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RS0l olgh oMEE 1H, H8=20] 13._ AsetE W’ o=z MEEIVI
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2Ol ofgt "R, Schufadf Qg HEE7IELME, REISEEES Schufa
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o BN 2025.07.10. / &AM 1 2025.07.25. / AM=EY @ 2025.07.25.

I. A

FHAge 71248 YA (Charter of Fundamental Rights of the European
Union (CFR)) #|8% A13-2 7§04 X H 5 A(right to the protection of personal
data concerning him or her)& 7]®2Ho 24 FAsta ok 7|24 A3 A8
Z A7 A2 ol e FARE T4 (5o ZdolA= ‘wA] 4lojgA
(Treu und Glauben)2] %] o] =
o] Foo] osto ZH& HEC TAHE thE HIst

o,
o
o
£
dou
ol
i

SAel sl A9 %
Artn ST Atk 7EY WY ASE A2 AL wE AFRS Aol
#atel 598 Auol o 4w oF 44 AUE Advkn FAsL 9
. Aol AusasloA e 44T By o FRAS Fo 9
A AQedgre] REt 47 o Fad) Aok oled el wi o
AEae Aol AgE dan Gl gdolq AARRe] HEE AT 5

A% R AR ot ofHd WHE ode o A (secondary
A

fil
d

1 3l 23 (Roman Herzog)9 FXolg] 2000 10¥€ 2 o4l x=&go=
TAE A 712 A48 Age 71EA AR 933 o (Priasidum
des Grundrechte-Konvents)e] 3 WA F4o| <J3td 7|E2d A ARE=

Aoz {935 A (European Community law)s =2 8tal, F WA

1) Hans D. Jarass, Jarass, Charta der Grundrechte der EU, 4. Aufl, Miinchen 2021, EU-
Grundrechte-Charta Art. 8 Rn, 2.

2) Jochen von Bernstorff, in: Jiirgen Meyer/Sven Holscheidt (Hrsg.), Charta der Grundrechte
der Europidischen Union, EU-Grundrechtecharta, 6. Auflage 2024, GRC Art. 8 Rn. 1.
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2+ F93)9(Council of Europe)®] 7HJAAE HEHS LAZ 3 oty
712 AG3 e g 319 FAL NIAPRESER] FHEE

Establishing the European Community(TEC)) #186% (F Ao fFHAge 7]
ol #3% ZSF(Treaty on the Functioning of the European Union(TFEU))
Al6x)E FHAT 7128 3 A8x AR £ Yt} 1 oLk 7]
2 g o] FAL JNIAEE S Aol AfFre olsd HHEHE siQle
Hool ¥ 1999 109 2499 FHolet FHATE A3 AH
95/46/EC(Directive 95/46/EC of the European Parliament and of the Council
of 24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data)S &L
Atk o] JAARKEE XS dA 2016 A4Y 169 A= 2018 5€
259 T3S wAd FHAS FA 2016/679(Regulation (EU) 2016/679), =
93 Udutd o) Bl B3 374 (General Data Protection Regulation/GDPR) 2.2
WA HJATD. 2 Qe e FHTEA 7@ Aol o7 JHAF R Aot
AFRE ol FEE sl BEol 3 20000 12€ 18¥ <9 fFH 9}
FHANY a9 d3)el A 45/2001(Regulation (EC) No 45/2001 of the
European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by
the Community institutions and bodies and on the free movement of such
data) = FHEEAY 7#H} ALESS 3 JJAAFZR] Ao Aol
o] HEE fgh 28 A= AR wRFE 7IEAHe] 205 A
& Egstar A,

FHETEAH ol FHARY 7Ed A A8 <AV © FHI
(Council of Europe)®] 7MIAHC] 2pFstel Ao #dE 7o HoE 9
3l & 2F(Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data)©. = <& 19811¢] &<k 108(Convention 108)
= MAARY 24e HolHeE AFEE oled Bt JAIFERRTE 9
sk 4 9lE Az} AAISA Y dagls F84d(algorithmic transparency)
T 22 deAsd BEE ASHd Asstd AR A7 =] B

3) Bernsdorf, $12] 2 GRC Art. 8 Rn. 2.

4) Jarass, &9 A (5= 1), EU-Grundrechte-Charta Art. 8 Rn. 1.

5) Erlauterungen des Prisidiums des Europ. Konvents, ABl 2004 C 310-431); Jarass, EU-
Grundrechte, Miinchen 2005, § 13 Rn. 1.
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Aol oigh AT AR RS E Zrstelr] fg FoF 1089 dAdisid H
Moz 2018de Eld ek 108+(Convention 108+)6)2 7iQIAE HEE 7]
224 Qe w MdAetal, dvlolH A= st HAd H#efof gtk H]
A4 (proportionality), AXFA|(data subjetct)] Ad 2 Aw 22K data controller)
o] AMYS FAxatar Yk Pk 108+ HlolE BHIE 7|EF qlhow P}
aoHlEg, AR HEE doly FA Aol A3k 9ol At #

O

aL
Wy Ay By wae e st AL AN AAAR BRI B
B Azke] A4 A FIL wASE Aow BAow s Yk 2019
1

-

W19 289 doly Hso] &S ol fy3]ofe] JiQl FEA et AHE Il
?l Ro (P 108) A9 ¢ 3] (Consultative Committee)= 915 A5 2
dlo]e] B35 #3F A (Guidelines on Artificial Intelligence and Data Protection)
ek o] AR FA SibA, AEFAE MR, AXGA H AH 2 A
JA7F AFA TS AHES o AR HEAS HEshA ZEE doly
Hoo tigt AgE &8 FEF Adetes S FHo=E .
et FHATS EAY FAVIHOEA A AR EEEo UF
T Eeta, fFE3el JoF 1087 1995 A A E 71E EUS HolH HE
Directive 95 / 46 / EC)E thAI$ 201832 FH %ol dntde|g RS
General Data Protection Regulation) ¥At= A2 FAFSE 43 25
3 At FHEeAHE R European Convention on Human Rights) #18%
RO BT E 93 58 7|2AS A8k dA STk afdRE =
HAF ek ARz TAHE A A& HeE Tl AR B

11

[¢]

—~ o~

7l A ABxE FHAT] V1 @ AS2x A5 ov] £ o
=3 AFo] ofye}, &Fe] AVI7F 7bed AeE xdsta o). o] 7EA
& 71 AAe] Asfol e wolds xFata olg Wk opz, |2

6) Council of Europe, Modemnisation of the Data Protection “Convention 108, https://www.coe.int/
en/web/portal/28-january—-data—protection-day—factsheet.

7) Council of Europe, New Guidelines on Artificial Intelligence and Data Protection, https.//www.
coe.int/en/web/data—protection/-/new-guidelines-on-artificial-intelligence-and-personal —d
ata—protection.

8) Jarass, &<l # (5 5), § 13 Rn. 1.

9) Jarass, &2 A (5= 1), EU-Grundrechte-Charta Art. 8 Rn, 2.
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S Wk ofdet H O AAl ofe vt e FET|de] AR ogabAA $
of A el YooM= B 79 E st ok L5 =)

b absstE Aol oxrAA, S AHom de AT

of o3k JAPAA L B AEtRTIHe tEsel Eutk ofyet A}
AREE) a1, 3 Facebook, Microsoft 2 Netflix®t #-2 7|& 3| Al Ho}h

7Z3E st QuEES £ UxE Zulx= &9atHo, o]g e AMshA )

of FHst A7|HEE M T8 A AFATES 3 AssE AP

o) gk oatAA o]l o= HLztA] $-# ] ALY =

Lafofut sh=7F st Aotk JAFA Tl ot AEstE Ao o oAbA

(Automated Decision Making/ADM)2] H#H3}= Qlste] 233 7+ w7k

S|AF WRE ofuet HAY 2 B I 1

olgh A AFS ARGt Ut FHEe] ol# g AbwstE Aol ofgh oAbA
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1995 10¢ 244
dE 59 494 4

C"iﬂ% A% 95/46/EC(Directive 95/46/EC) A|15%+=
Agw MBI 2o sl EE S o
oz AFsd MAARALE ZAR slo] d

lo

oL
A=

fr o %o
NIV Y

3 FJrlE ZFH o

HU
ol

]_

2
Y

olB] FAA WA AE HAAT L, AdstA AeE Haste 2A 9
o] HA s AEE AT olo] e do]= FAAE Abo] ] o]99]
H3E 9% MEH 2A7 EAsts 45 2 o9 dAS S AgAAol
g A= AAHECGD, 1 o9l x 2018 59 2447t#] a¥E& 7R
M Ao =UdAA RS W (Bundesdatenschutzgesetz aF) A6ax A23hLS
A2 AT AAds zA o o8] HHFARIL] AE g o]elo] HE I
AA= 71Fo] A-AGAR Al Aol WAtk AMES st dAbALe]
8ol U= BT o 2SS A @ F83% A E(wesentliche Griinde)<
deFa A T2 A5ole, AsstE EE gabEA o] HEE Tt 1A

10) Philip Meissner/Yusuke Narita, Artificial intelligence will transform decision-making.
Here’'s how, World Economic Forum Sep 27, 2023. https://www.weforum.org
/stories/2023/09/how-artificial-intelligence-will-transform-decision-making/.

11) Sven Polenz, in: Jirrgen Taeger/Jan Pohle, Computerrechts—Handbuch Werkstand: 40. EL
Marz 2025, 132 Materielles allgemeines Datenschutzrecht Rn. 111.



st vk 2y AR o] AR 8% FAEC] FoldAdd A=
A2 A8 gk gk

Aol SdARAHERTY A54x A1FgS THolE FANA g HA
ARE AT AY & oy FACAA Tl AE T = A
qow sty Aot AT AAL oA WM (Rechtsvorschrift)ell
TRE Agelwt &k, gt Advk o] 2¥}E FHAF A
20116/680(Directive (EU 2016/680)13 A|1129] Fde] UlH A M3kt 4
orA ZRIUASS EFE FHAGAAAN A Folodg WA AAE LAY
= AsstE Al A HAY FAE A8sty Aok FHAHE AA
2016/680(Directive (EU 2016/680)14 A|11z0l] °]ste] @A ¥ WAL 9
A WA W ofyel FEARe] =T WAt s X o
A5 Tl 8 W BEE AR 1R AR wiitel o3 7 Al g

¥ Eolojofut Fr}s),

FEugte AR BSH ATE2E MBS S ekl e AT
es 488 AaEs 2T 948 Abestd AlaHdl oste] HAAEE

12) Sven Polenz, in Jirgen Taeger/Jan Pohle, Computerrechts—Handbuch Werkstand: 40.
EL Marz 2025, 132 Materielles allgemeines Datenschutzrecht Rn. 111.
13) 016 44¥ 274 #9 93 2 o]Al3le] A (EU) 2016/6802> FAF Mzl o), AL &
A EE 7 A EE‘; PAF Ao HYPS HHoZ BT Fao] 93 s Holy A 1
g o)st FRY AFEL ol i Z4=539 7]E ZHA(Council Framework
Decision) 2008/977/]HA HA o #HHFE AN HFo thk 20161 4€ 27H 9] FH
3o} Ztg3l ool fHAg A (Directive (EU)) 2016/680 (Directive (EU) 2016/680 of
the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data by competent
authorities for the purposes of the prevention, investigation, detection or prosecution of
criminal offences or the execution of criminal penalties, and on the free movement of
such data, and repealing Council Framework Decision 2008/977/JHA).
0161 4€ 27 F9 93 4 olAlg el AH(EU) 2016/680> FHAF W9 o, AL &
A EE 7)A B FAE ?1%*«] Hg& HHo2 #g Do o Al Holy A 1
g olyst Ao AFZE ol 1Ela ZtE3 9 7]E ZA(Council Framework
Decision) 2008/977/JHA Aol T@E zFAQle] HEol thal 2016\ 4€ 2749 F7 9]
39} 8399 §HAF AW (Directive (EU)) 2016/680 (Directive (EU) 2016/680 of
the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data by competent
authorities for the purposes of the prevention, investigation, detection or prosecution of
criminal offences or the execution of criminal penalties, and on the free movement of
such data, and repealing Council Framework Decision 2008/977/JHA).
15) Daniel Mundil, in: Heinrich Amadeus Wolff/Stefan Brink/Antje von Ungern-Sternberg
(Hrsg.), BeckOK Datenschutzrecht, 52. Edition Stand: 01.02.2024, BDSG § 54 Rn. 2.
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HAg Aol B T4 (GDPR) A22x A1¥S Z=2u9dayds £33k
st Aol 278t Al AEE [ &Y
AbSHAl A4l Al Fadh QS mX= JArEA e
FA(dada subject)e] #EE AA3 T} A22
2A AAo]l o5 2 Abfrol 275kl W A5-E Ast Ak
ol¥] FAlo} AR g xel dHole] HEZ?(data controller) 7t &
ANAstAY oldst= o Bast A% (a), AEZH7F 7553, toly FA 9
Aol o] agl FIFg oS Husty] o AH} xAE FAsIL 9
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E rulo
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= AR
CoRRAd B sdAge FATe Wl odske sAR A% (b), Fe
] A Folol AS A5 A2z A3F A2 (a) 2 (o)

tlole] FAle] W
Z(point)ell A= = A
Aol Aol A 2Ela g o], Ao
&-&staL, Aale] Yt a

st7] f1gk AASd 2AE AgsfoF ot FAstL vk HEAHcR FHA
3 Ak o] H R 5 FH(GDPR) A22%% o] A4l 9ste diAl=r] def A
A FHTEA AF 95/46/EC(Directive 95/46/EC) #1522t /M4 9]
E ool vl B 3 W (Bundesdatenschutzgesetz a.F) A6axe}l 7| A o2 & X
o]7} fith ayel= EFeta dWHdlolHRE Ty A22F9 FHAT X]’Q
2016/680(Directive (EU 2016/680)) A11Z&= 1 AER9e) A2 wiade
2 Z2Ad"S Frretar 7] witel A&t 22 add S e AE
st Ao ogh JArAAF o R gfE Atk HellA o] FHPTEA A
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95/46/ECS}F 2ol 7F Q1 THo),
20243 8¢ 19 #ad HF
EE= FYolA= MABEE B e
ATk AFA 5ol ofste] AsstE Aol ofd oJAbAH I B s
HESA A= 7Hdel HASHA F 7Ad o& YaraA e tiidel
v AS WAGD, 3Ag 2o =Yt HEE AAS
al deAse AbEete AS AAl WA AgelAM dHHowm FAHA Fe
-3 (Gesetz tiber das Kreditwesen (Kreditwesengesetz - KWQ))
A8F (A 289 ¥ (Vergabge der GroBkrediten))9 Zo] W3 +4
A3A S Abgete w9 A4ds ARV 45
S84 v 1 9ok gE
7 1Al AA A oAbA
(black box) #AZ <Adte] 2
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ARAE 9 AFASo] ofd 54 Avtel A=A ey dEd B
at girho),

16) Kai von Lewinski, in: Heinrich Amadeus Wolff/Stefan Brink/Antje von Ungern-Sternberg
(Hrsg.), BeckOK Datenschutzrecht, 52. Edition Stand: 01.05.2025, DS-GVO Art. 22 Rn. 1.

17) Lewinski, ¢1¢] # DS-GVO Art. 22 Rn. 1.1.

18) Georg Langheld/Christian Haagen, Einsatz Kiinstlicher Intelligenz bei unternehmerischen
Entscheidungen Moglichkeiten, Pflichten und offene Fragen, NZG 2023, S. 1537.
Rechtsanwalte Dr. Georg Langheld, LL. M. (Univ. of Chicago), und Dr. Christian
Haagen

19) Georg Langheld/Christian Haagen, $19] =+, S. 1540.



AeATsS 53 AFEERE Aol ot oA, GDPR A2% 12| FHAYHAA] Schufa 27 / HxIeh 9

20241 8¢ 14 3@1’%
ol FAFo ek z3H FHS A= A 2024/1689 (Regulatlon (EU)
2024/1689 laying down harmonised rules on artificial intelligence)20= <1-%
A5 A8S WAdst=d oA e A AAARJ] FEAQ] 98S & F
RNEE 3H7] Aste] AdE Al 3 Hzeo] XA WA Zydeao]
o2, o] AL JEAY AL HIFE BAd
of s 9 AMES HASH:E s BREE S
(risk levels)el uwhe} Al /\]i

2 918 (high-risk), AlgtE $1& (limited risk) ¥ 2 99 (minimal/no rlsk)
o8 FRHsta k. Al } E]e} wlZ 2 A (Sebastido Barros Vale) 9
] | <

N

g5 383 4 glE 9 ¥ (unacceptable risk),
5 (

A AFATHo FHS sy Aol 20220 AHE3tE <) AHE A (ADM)
7 g@E dvidelE| ¥ 55t 4 (GDPR) =33 Al W<t Abold] Aad s thir

ol
bl

2ol A4 I g2 O o9 A FHAHprovoders) 3 AHEAH(users)oll

3 Al He] 7ide] GDPRY HAEZZ(controllers) 2 3 =2 A A (processors) S}t

= 2, @ o9A Al¥o] Al A" #]¥EX}(deployers)2]

= NEA @ AEsE oA bEA HEH(ADM jurisprudence)

o] =5 F3 Al W& oFE AststAy Bes & & U= 713, @
GDPR A& & Hel F2 B8 T 19y A

—.

T
E

4, ® GDPR 2 AD¥el wa uld BA. S5l AFA5Hol 2
of mhebd Wik R BAREARA AFAFS AgIE S Fo
89 Atgro]l qfAlE A #Hste] 20251 1€ 189 acle] ¥ Y= A

20) Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence and amending Regulations (EC)
No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and
(EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828
(Artificial Intelligence Act) (Text with EEA relevance).

21) European Commission, Al Act. https://digital-strategy.ec.europa.eu/en/policies/regulatory—
framework-ai.

22) Sebastido Barros Vale, GDPR and the Al Act interplay: Lesson from FPF's ADM
Case-Law Report, Future of Privacy Forum November 3, 2022. https://fpf.org/blog/
gdpr-and-the—-ai—act-interplay -lessons—from-fpfs—adm-case-law-report/s.
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(Jurgen Taeger)W+ HI7MEFAALS Al +4 %ote] dH I A53E ExF
(it) b ¥ " H?E %% ZEaOHo R Ry, oo oA B AT
o] F7td Zolvhetil AgS AT,

ARy ]O]Eiiiﬁ”‘*(GDPR)o A5 8tE JAFAAH(ADM) Z2A| 9] £y
a5 SHA717] st dHeolel A2zl Hloly HEE|(data controller)
7h AEstE AR AgH e dagEel AEEH= =E(ogic)®t ol
sk qAtAR R FaAdH AAdE Y e ok dytolH
BEA(GDPR) A13%, A4z, A15xE 719 Aelse dHeolge a4
el G vA= Adv|Fd dis) AlelAl on e ARE ATseE
o fststomy olyg FHA ®BAAS Zrstetal Stk o2 AnNiHolHE S
T (GDPR) 9] A-sstel SJAbAA ] digh 74 Zade A Asshd AL
g Eoll yxEo] e FAA S ¢steta, AsshE JAMAY ZE A~
7v 538 e del & AFS A F e AAS wEo e A4S, ol
g AAol Jile] dAgE At e 3}71 SR Zﬂolq%. 5
veke] A Y B A37xe A2% <
gk Aol 1 AAd giste] AW F g5 o
At vk B AT A4FL faA %F/]X}J ZPEEZ}Q 273 7+
I AR JRIAB R A B s =3
SMEloF & o] F& qrAska

s stEl AbAAg el ogk oAb Ad ZR A AR Qlste] o]y FA A HF
B4 G vAE ZAol WHA Aol dHely FAE ol2FEH HIs
?] 5} ol B354 (GDPR) #22x% dHolg FA9 Zaudds
g3t AsstEl Aol A AA | ASIe] ARl tigte] WA
BN 7| A o] e} frALSHAl Tl ¢S VA= ZEIUARYS 23
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3) Jirgen Taeger, Externes Scoring als ,automatisierte Entscheidung im Einzelfall“ {iber
eine Kreditgewdhrung - zugleich Besprechung von FEuGH, Urt. v. 7122023 -
C-634/21, BKR 2024, S. 47. @A % A3 AW #54xet dutdo|lHH I TA #|22%
S @A) sl el BES 3% FHUE, ABsd SAagel ua R A
&3 H7 - EU AI¥ A54z9 GDPR #A|22%<te] #AIS FA4o2 - W= ARH,
e Hedg-d 2023, 63-88%.

24) Valeria Caforio/Federica Paolucci, The Rise of Automated Decision-Making and Its
Legal Framework, Media Laws November 18, 2024. https//www.medialaws.eu/the-
rise-of—automated-decision-making-and-its-legal-framework/.
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25) Sebastian Schulz, in: Peter Gola/Dirk Heckmann, Datenschutz-Grundverordnung,
Bundesdatenschutzgesetz: DS-GVO/BDSG VO (EU) 2016/679, 3. Aufl, Miinchen 2022,
DS-GVO Art. 22 Rn. 1.

26) Schulz, 91¢] &, DS-GVO Art. 22 Rn. 32.

27) Lee A Bygrave, “Article 22 Automated Individual Decision-Making, Including Profiling,”
in The EU General Data Protection Regulation (GDPR): A Commentary, ed. Christopher
Kuner et al. (Oxford University Press, 2020), 0, https://doi.org/10.1093/0s0/9780198326491.
003.0055; Caforio/Paolucci, The Rise of Automated Decision-Making and Its Legal
Framework, Media Laws November 18, 2024. https://www.medialaws.eu/the-rise—of-
automated—-decision-making -and-its—legal-framework/.

3) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21.
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Teil. VI (7) Rn. A55.
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36) Schufa-Score darf nicht maBgeblich fiir Kreditwiirdigkeit sein, becklink 2029255.

37) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, ECLIL
EU:C:2023:957, para. 26.

38) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, ECLIL
EU:C:2023:957.
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39) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, ECLL
EU:C:2023:957. para. 25.

40) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, ECLL
EU:C:2023:957. para. 27.

41) Entscheidungsgleichheit einer automatisierten Datenverarbeitung - Schufa, NZA 2024,
S. 45,

42) Entscheidungsgleichheit einer automatisierten Datenverarbeitung - Schufa, NZA 2024,
S. 46.
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8) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, para. 40.
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49) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, para. 41.
50) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, para. 43.
51) Lewinski, $1¢] 2 (5= 16), DS-GVO Art. 22 Rn. 16.1.

52) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, para. 45.
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3) CJEU, Judgement of the Court (First Chambeer) 7 December 2023 - C-634/21, para. 47.
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[Abstract]

Automated Decision—Making by Artificial Intelligence,
Article 22 of the GDPR and the Schufa Case of

the European Court of Justice

Park, Zin-Wan"

In its Schufa judgment of 7 December 2023, the Court of Justice of the
European Union (CJEU) gave a legal assessment of the use of credit scores
calculated using mathematical and statistical methods by the credit rating agency
Schufa from a data protection law perspective. In a preliminary reference
procedure (Vorabentischeidungsverfahren) brought by the German Administrative
Court of Wiesbaden under Article 267 of the Treaty on the Functioning of the
European Union, which seeks the interpretation of the applicable European
Union law in the case at hand, the Court of Justice of the European Union
considered whether the calculation of credit scores by credit rating agencies,
which lead to negative assessments of potential clients of credit applicants for
credit lending institutions such as banks, and thus to the refusal of potential
clients to enter into contracts, constitutes automated individual decision-making,
including profiling, within the meaning of Article 22 para. 1 of the General
Data Protection Regulation (GDPR). In the digital society, the freedoms of
individuals guaranteed by the Constitution are no longer exclusively violated
by the public authorities of the state. Rather, they are threatened by violations
by extra—state organisations and institutions, especially by large global digital
corporations that are private entities.

The European Court of Justice ruled that if a third-party bank strongly uses
the probability value of a loan applicant’s credit information provided by a
credit information agency in the conclusion, performance, or termination of
a credit loan contract, it is considered 'automated individual decision-making’
under Article 22, Paragraph 1 of the GDPR. Therefore, even if a human act,

* Prof. Kyungpook National University Law School
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such as a bank employee or business processing, is ultimately involved, it
can be seen as the core content of the European Court of Justice’'s case law
that it is considered to be automated decision-making as long as it has no
special meaning.

The European Court of Justice ruled that if a third-party bank strongly
utilizes the probability value of a loan applicant’s credit information provided
by a credit information agency in concluding, performing, or terminating a credit
loan contract, it constitutes 'automated individual decision-making’ under Article
22 Paragraph 1 of the GDPR. Therefore, even if a human act, such as a bank
employee or business processing, is ultimately involved, it can be seen as the
core content of the European Court of Justice's case law that it constitutes
automated decision—making as long as it has no special meaning. The disclosure
of the logic applied to the mathematical-statistical method used to calculate
the credit score in question in the Schufa decision is precisely a question of
recognition of the right to access to important information about the logic
involved in decision—making by automated processing, i.e. the right to information
(right to explanation) as stipulated in Article 15 Paragraph 1 Letter (h) of the
GDPR. There has been a heated debate as to the extent to which Article 15
Paragraph 1 Letter (h) in conjunction with Article 22 GDPR includes the so-called
right to explanation, i.e. the duty to provide arguments and explanations
(Begriindungs— und Darlegungspflicht) regarding the logic used in decision-

making by automated processing.

Keywords : Automated decision-making in individual cases, including profiling
by artificial intelligence, Decision-making process by artificial
intelligence, Automated decision-making regarding credit inquiries
and scoring by credit rating agencies, Credit Rating Score
Calculation by Schufa, SCHUFA case of the CJEU





