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4) Lawless v. Ireland, EComHR 19 December 1959, 332/57.
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7) Belgian Linguistics Case(No.2), ECtHR 23 July 1968, Application no. 1474/6, para.l.B.10.
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8) Belgian Linguistics Case(No.2), ECtHR 23 July 1968, Application no. 1474/62, para.l.B.10.
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16) Animal Defenders International v. the United Kingdom, ECtHR (GC) 22 April 2013,
Application no. 48876/08, paras. 102-4. &2 Zz}7} ®Ag Aol
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17) TV Vest As and Rogaland Pensjonistparti v. Norway, ECtHR 11 December 2008,
Application no. 21132/05, para. 67. %<& A7} FA|3 Aot}

18) A, B. and C. v. Ireland, ECtHR (GC) 16 December 2010, Application no. 25579/05.

19) Da Conceicao Mateus and Santos Januario v. Portugal, ECtHR 8 October 2013 (dec.),
Application nos. 62235/12 and 57725/12.

20) Depalle v. France, ECtHR (GC) 29 March 2010, Application no. 34044/02.

21) Berkvens v. the Netherlands, ECtHR 27 May 2014 (dec.), Application no.18485/14.

22) Pla and Puncernau v. Andorra, ECtHR 13 July 2004, Application no.69498/01.

23) Salontaji-Drobnjak v. Serbia, ECtHR 13 October 2009, 36500/05, para. 143.
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Subsidiarity, Process-Based Review and the Rule of Law, Human Rights Law Review;
2018, 18, pp.486 - 492.

29) Vuckovi¢ and Others v Serbia, ECtHR, 25 March 2013, Applications Nos 17153/11 et
al., Judgment (Preliminary Objection).
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2. George Letsas®] #2274 ¢t ofx] v|H=
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TR AAA NdezA Ak o2 FoF Aol dig 54 kel A9
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Tz dAE =t} Ignacio de la Rasilla del Moral, “The Increasingly Marginal
Appreciation of the Margin—-of-Appreciation Doctrine,” German Law Journal. Vol.7 No.
6, 2006, pp. 617~619.

34) Steven Greer, The Interpretation of the European Convention on Human Rights: Universal
Principle or Margin of Appreciation?, UCL Human Rights Review; Vol.3, 2010, pp.7~8.
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35) Wingrove v. the United Kingdom, ECtHR 25 November 1996, Application no. 17419/90.,
paras. 45-8.

o] Letsas®] 73l George Letsas, “Two Concepts of the Margin of Appreciation,”
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V. FHAge] FoF b AR B oln SEUS] PR
ks

FH A (European Union, ©]8F ‘EUE dHe] rwHAdAdt, 7Y Al=e

o 7Hist=E L 73tl TH9 A3 ZoK(Treaty on the European Union
(2007), A6zx+= “AEF2 Ad 2 7|24 2AF9 BEE fgt 9 o 7t

2]
Tt A JERs AAe e Alarska,
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AAAANTAS FPAPEARLY] BAE F& APOR = HTEN o|sh
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Pi ol AYste] & WY ol SEAL AW T 54 /1R 5 4
Fol A 22 AAH WANS BRG F Ax 4SS 94 PR Polar
et oleld ®7k FHe A&A AR EUSH o] E44

37) Article 6
1. The Union recognises the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the European Union of 7 December 2000, as adapted at
Strasbourg, on 12 December 2007, which shall have the same legal value as the
Treaties.
The provisions of the Charter shall not extend in any way the competences of the
Union as defined in the Treaties.
The rights, freedoms and principles in the Charter shall be interpreted in accordance
with the general provisions in Title VII of the Charter governing its interpretation and
application and with due regard to the explanations referred to in the Charter, that set
out the sources of those provisions.
2. The Union shall accede to the European Convention for the Protection of Human
Rights and Fundamental Freedoms. Such accession shall not affect the Union's
competences as defined in the Treaties.
3. Fundamental rights, as guaranteed by the European Convention for the Protection
of Human Rights and Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States, shall constitute general
principles of the Union’s law.
LS A7 EAgE Aot

38) olol dist AAS =& tE AFE Y ‘FHATHLTL FHAAHL TG #AA7,
=, Al6dy, AEosta Wk, 2019.
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43) Airey v. Ireland, ECtHR 9 October 1979, 6289/73, para. 24.




Jo
jinisy
re
)
2
e
IO

o] ‘@t ox](Margin of Appreciation)” ZE& ] ¥t £11 / AAde] 53

of gk siAe WIS AEe] o3} FHAE FAsta Sx1skr] ¢l arjtE
HETARD goFol oAbl AAlI dA o kAl FA Frk

oA Y EH dde] AdaH BITF Fokel A ololal, Auae) A
oYU Fobdh Adae derh SHsta vk A oA FER] BFA
W zxskE g QdogE, VlEde] HE4 Boeh xstd ¢ glubd, o A&
Mol da Haded 2ok 8, dA o] ARl el H9-Ade =AE

o] gopo] Agel iz FAHE 2

o =

U} SpanoZt #E Ak WAsrE sl AT el ddEoRA
| =

23 dolAnt PRyt Aele] dEH RIS A st

T =
Ed FRARARL} B maAd ARARLA 7R FAG,
] R

tlo
rO
oxl
&
ui
rl

N
o
o

of u}g} A FH(margin of appreciation)

3
ol e MEAMt FHAAFES B AAS =37 A; = A

AR AT g A QFolu], o] Hok A8k A] W3]
A Aol E BF a9 glo]

oA zel @4 ANsh BaA A

2l
>~
>
o
e o
lo,
2
Ho
o
Mr{n
2
pa—y
o
N
=
X

oo [T
o
i)
rlr

44) Soering v. the United Kingdom, ECtHR 7 July 1989, 14038/88, para. 87.

45) “So rechtfertigt es sich in der Gesamtschau, ihn - trotz seiner einzigartigen Verdienste
- als Gerichtshof mit erginzenden verfassungsgerichtlichen Funktionen zu qualifizieren.”
Hellen Keller & Daniela Kithne, "Zur Verfassungsgerichtsbarkeit des FEuropgischen
Gerichtshofs fiir Menschenrechte”, ZaoRV 76, 2016, S. 246 f.
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[Abstract]

A Study on the Margin of Appreciation Doctrine of
the European Court of Human Rights

Jang, Seonmi”

This study offers a comprehensive analysis of the doctrine of the Margin
of Appreciation developed by the European Court of Human Rights (ECtHR),
examining its historical evolution, standards of application, theoretical controversies,
and critical challenges. The Margin of Appreciation allows Contracting States
a certain degree of discretion in interpreting and applying the rights enshrined
in the European Convention on Human Rights (ECHR), particularly in cases
involving culturally or politically sensitive issues. While the doctrine was
formalized in Handyside v. United Kingdom and has since been shaped through
numerous judgments based on factors such as European consensus, the nature
of the right, and institutional proximity, it has also generated structural tensions
with the principles of universality and effectiveness of human rights.

This paper critically assesses how the doctrine, if applied too broadly, can
justify excessive deference to state authority, thereby weakening the substantive
protection of rights —especially in areas lacking domestic consensus or affecting
vulnerable minorities. By reviewing key cases concerning freedom of expression,
religious sensihilities, and political advertising, the study highlights the interpretive
flexibility —and its risks —that the doctrine entails. The analysis also engages
with theoretical alternatives, including Steven Greer’s proportionality—based
model and George Letsas’s distinction between substantive and structural
conceptions of the doctrine, arguing for a more restrictive and normatively
grounded application.

In addition, this study examines the specific challenges posed by the accession
of the European Union (EU) to the ECHR. As a supranational legal entity with
its own Charter of Fundamental Rights and judicial system, the EU does
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not fit the state—centric assumptions underlying the traditional margin of
appreciation. The ECtHR’s reasoning in Bosphorus v. Ireland, which presumed
equivalent human rights protection under EU law, is scrutinized as potentially
undermining the coherence and equality of Convention standards.

Ultimately, the paper argues that while the margin of appreciation may function
in tandem with the principle of subsidiarity, it must not compromise the
Convention’s core objective of effective human rights protection. Any application
of this doctrine should be narrowly tailored, strictly justified, and subject to

rigorous proportionality review.

Keywords : Margin of Appreciation Doctrine, ECtHR, European Convention on
Human Rights (ECHR), Effective Protection of Rights, EU Accession
to the ECHR



