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ZH st W3kl T4, 2012, 180,

5) Welul A fra HgAEe]l ABA AuGAAe] BIh W gk AR RS
A YRR FEREG SUA AZYAL AL ARsks dER Fue Foge
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11) Huckle v. Money, 2 Wils. K. B. 206, 207, 95 Eng. Rep. 768, 769 (1763).

12) T.T. Arvind & Jenny Steele, "Huckle v Money: Exemplary Damages and Liberty of
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Law of Punitive Damages, Bloomsbury Publishing Oxford, 2023, p. 1.
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Sk AH| 2, 2018, 69).

14) ¥h8] ) ko] =&, 6.

15) &84, AHA Eduido] B3 v=o] T T3, ANEAT A237 A1, Ak
8}3], 2006, 16¥.

B

~—



308 W3h=x A914 (2025. 10)

(products liability) ol T2 F2Eh16) ujzro A JH2 Eau) 2o
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16) Catherine M. Sharkey, “Punitive Damages as Societal Damages”, The Yale Law Journal
Vol. 113. No. 2, 2003, p. 352.

17) Stella Liebeck v. McDonald’s Restaurants, P.T.S., Inc. and McDonald's International, Inc.
(1994).

18) AAH, <o =&, 157~158H.
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Wz 3], 2005, 296~2974.
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A ARG Al 2HE FARTE @A AxSAYNE, AAAREIY,
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e et elel Wik 3~5 wia Ao AEA Edufdo] mdEo} 3l
t}.2D
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el 2 AolE FA B A 92 Eefje] drrE m ey
FE HAola, A AA = ARECA 1 E tide] obyn, Wi I 4
Aoz duujdel AT ol wha] FriAM = FAPH] Fol
FelotA gone Eafo] durehes APRA BH e gXet A= ¥
WA S0 9de fstol AEA A Eauide A, AEA &
A de 271 A8 sheiAbe] FaE E7] S HldvbeAd 284S Fa
TFslRbel Al ote] mi= RmalAy Zule HAo] EAT A He n|AAHA

A28, MAAR By A3PE A3, TAxuA BEHL A29x92 A1, HFEft
Eqo A9 A FAs ] B HELS A3BEY2 A28 o] AHA LAY FAHS
a9l
25) AAR, Fo] =&, 163~166W; B, AEH &gz AdaA At #e
Z 2 o}tﬁth %‘ZL?H 2253 zﬂm olsttf el Wakd P4, 2022, 216~2237.
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%«12>, A 2B IR (A3Z), H R A( 1191), g Mﬂ*ﬂ*(zﬂma&%) SaAs A
W 5o #E WEMAILFR), FAA A BB H(AH2952]2).
27) A, @3 AdH s e, 54 2 FAHEI o AALeE HekeE: 4407
A%, gheko)shar ¥ el A, 2023, 87‘34
28) A, ool = 4W; olAl W] Fuz APeny Adz &
AP A38W AS, 2021, 43~44.
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29) A&, dIEHA Tl A X’EHHH”Zﬂg] ojejet sl AR, AabHAT 38 A1Z,
St A A sls] ) 2021, 95~98W; o] Al ko] =%, 43,

30) B9E, FToll A9 ‘ﬁoﬂ?‘ﬂLﬂr AAA Eauld, Wy GAJT A23E A, A
As}3] 2023, 167 ~1704.

3D BRFE, o] =R (A FadEn g S, 1689,

32) ‘Defamation Act 2013-4 AE %3] AlolE d\_ https-//www.legislation gov.uk’

) James Goudkamp & Elen Katsampouka, supra mote (3), (pdf p.27).(8-95, <o =&,

180 AjQlg).
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5 83ty o7|A wEkeE oFol(malice)e] 7ol New York Times Co. v.
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111) n. a conscious, intentional wrongdoing either of a civil wrong like libel(false written
statement about another) or a criminal act like assault or murder, with the intention
of doing harm to the victim. This intention includes ill-will, hatred, or total disregard
for the other’s well-being. Often the mean nature of the act itself implies malice,
without the party saying "I did it because I was mad at him, and I hated him,”
which would be express malice. Malice is an element in first degree murder. In a
lawsuit for defamation (libel and slander) the existence of malice may increase the
judgment to include general damages. Proof of malice is absolutely necessary for a
"public figure” to win a lawsuit for defamation.
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[Abstract]

Punitive damages as an alternative to criminal punishment

- focusing on Defamation -
Lim Taekyoo”

As means of protecting rights against the infringement of personality rights,
there exist criminal defamation and insult under the Criminal Act, claims for
damages and appropriate measures for restoring honor under the Civil Act,
and correction reports or counterstatements under the Act on Press Arbitration
and Damage Remedies. These remedies can be categorized into ex—post (after—
the—fact) and ex-ante (preventive) measures. Criminal punishment, compensation
for unlawful acts, and correction reports are ex—post remedies, while injunctions
and punitive damages recognized by precedent and academic theories fall under
ex—ante or preventive remedies. Despite these various remedies, once personality
rights are infringed, it is extremely difficult to restore them ex-post. Therefore,
the ruling party is currently pushing for the introduction of a punitive damages
system, which serves both preventive and punitive purposes.

With the introduction of punitive damages, the question arises as to whether
criminal defamation should be abolished. This concerns the relationship between
punitive damages and criminal defamation. The decriminalization of defamation
has long been debated. Although the Constitutional Court has repeatedly held
criminal defamation to be constitutional, recent opinions have increasingly leaned
toward unconstitutionality, suggesting that criminal defamation may eventually
disappear from the Criminal Act. Before that, legislative amendments could be
considered for decriminalization. However, it is necessary to examine whether
punitive damages can adequately serve as a substitute for criminal punishment,
and whether punitive damages and criminal defamation are truly in opposition
to each other.

Furthermore, if punitive damages are to be introduced, we must also discuss

* Lawyer, Doctor of Law
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whether they should be included only in specific laws such as the Act on Press
Arbitration and Damage Remedies, or whether they should be comprehensively
stipulated in general laws such as the Civil Act. Starting from these questions,
this paper examines the feasibility, necessity, and concrete implementation
methods of introducing punitive damages for the infringement of personality
rights.

The conclusion reached through this study is that punitive damages and criminal
defamation are not in an antagonistic relationship, but that the introduction
of punitive damages is worth considering to enhance the substantive protection
of personality rights. However, it is proposed that the scope of punitive damages
should be limited to specific types of cases defined in individual laws such as
the Act on Press Arbitration and Damage Remedies, the liable party should
be limited to private individuals, and the compensation criteria should be clarified.
Specifically, it is suggested that the fine amount finalized in criminal proceedings
should serve as the starting point, and the amount of compensation should be

increased depending on the number of aggravating factors stipulated in law.

Keywords : Punitive Damages, Compensatory Damages, Defamation, Personality
Rights, Injunction






