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[Abstract]

Trends in Japanese Supreme Court Decisions on
the Loss of Chance for Treatment and Its Implications

for the Korean Civil Law

Bokhyun Eom®

In medical malpractice cases, issues concerning damages for the "loss of
chance for treatment” face limitations in protecting patients’ rights if traditional
theories of causation are strictly applied. Particularly in cases such as the
misdiagnosis of terminal cancer where the expected therapeutic effect is not
substantial, claims for damages are often denied because the legal causation
between medical negligence and the patient’s death is difficult to establish,
even when negligence is proven. Such outcomes have been criticized as contrary
to the principles of justice, as they allow medical practitioners to avoid legal
liability despite clear negligence.

Reflecting these concerns, the Supreme Court of Japan has developed legal
doctrines regarding the loss of chance for treatment. In its 2000 decision, the
Court recognized the infringement of a "substantial possibility of survival”
as an independent protected interest. Furthermore, in its 2011 decision, the
Court clarified that even in cases where there is no possibility of survival,
damages may still be awarded for the infringement of the "expectation or
benefit of receiving appropriate medical treatment” if significantly inappropriate
medical conduct is present.

The Supreme Court of Korea has also recognized solatium (emotional distress
damages) in cases involving the loss of chance for treatment. However, unlike
the Japanese Supreme Court, the Korean Court has not clearly specified the
nature of the protected legal interest. Moreover, Korean precedents are inconsistent,
with some requiring "significantly insincere medical treatment” to award

damages while others do not. This study analyzes the trends in the Japanese

* Kyungpook National University Law School, Associate Professor.
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Supreme Court’s jurisprudence and examines the implications that its reasoning
provides for the legal doctrine of medical malpractice liability under the Korean

Civil Law.

Keywords : Loss of chance for treatment, Loss of chance, Interest in receiving
appropriate medical treatment, Significantly insincere medical
treatment, Solatium (Moral damages), Personality rights, Medical
law, Japanese law



