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3], 2007, 148W; HAE, “A=EHNA AAA AT sdd shapete] oA
gHY 2013926, A 20110483870 #4, roHAT, 267, FAbHElAFI, 2015,
451-4529; ol F R, “AZZ Aol 3t FAde AN FF, HAFE AT, 417, DA
HH AT, wgAL 2019, 11949; AAE, SRR AANA state] FA4: AvARTE
A THAA WE 7beA7, TN AT, A3BA A3z, S AAE s, 2016, 689,

27) BGB § 477 Beweislastumkehr

(1) Zeigt sich innerhalb eines Jahres seit Gefahriibergang ein von den Anforderungen nach
§ 434 oder § 475b abweichender Zustand der Ware, so wird vermutet, dass die Ware
bereits bei Gefahriibergang mangelhaft war, es sei denn, diese Vermutung ist mit der
Art der Ware oder des mangelhaften Zustands unvereinbar. Beim Kauf eines lebenden
Tieres gilt diese Vermutung fiir einen Zeitraum von sechs Monaten seit Gefahriibergang.



SR AYel FYAY el THsA T

ZYHo T F83 Aoz Aol sEHow B Al Agelr £
H 27 1% FA] EAEE shAte] A g A AHS gFatr] o |
te dAs aEste], 44 7 Yol = st #eteds Ak Al EA)
S AEHoR FAFoRN v YFHES FRAE AHieE = F
A2 ol At Seuhet AsATE Y A47RBA A E AF a7t A
SEE 13 oo HAE st Jdid Wi E EAEId e FHe
= FAMEE T Ak olelg o] st EA AAE FAE TS
olU, Hojm dixte] EA Al7|eF ##Esle TH s dF R Ao

e el wgels AT .
M S 5EE gl gl @ ol BAE Fof ds] sy Aw
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28) Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999
on certain aspects of the sale of consumer goods and associated guarantees, Article
5(3)

29) EU Z&v) A vl o 2] 3(1999/44/EC) A|5x A|38H(1% 5 6714 Ul =8 EA o dis <l

T A EA F4)2 SYollA 2002 AFH 71 A (Schuldrechtsmodernisierung) & 3l

(#) S497H(BGB) A476x22 FUHIE L, o|F Directive (EU) 2019/771(Sale of

Goods Directive) A11z22] A2 8 20219 7142022, 1. 1. g-8)=HA 3 BGB

AATTRZE AN EE GG A FA7|7] 67/ Lol 1doz AF=HATH

Directive 1999/44/EC A|5% A33+e] x| ¢} @&z, FHAPH A2 (Court of Justice

of the European Union)i= Faber v Autobedrijf Hazet Ochten BV &2 (Case C-497/13,

EU:C:2015:357, 4 June 2015)ell 4 E3FA[7F QIE o] Fo] H]RA =@ A “A&H[A7L

2 EATE IE Al A8 S TR A2 A A 715 ('well-nigh impossible’)”
Stohal A A (para. 54), & & o] &H|AHe] JEHHE S5sh] Hd 3de Bt
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[Abstract]

The Possibility and Limits of Relaxing the Burden of

Proof in Liability for Defects in Sales

- Focusing on Seoul Central District Court Decision 2015Na9478,
January 27, 2016 -

Bonghyeon Kim"

This article examines the buyer’s burden of proof regarding the existence
and temporal locus of “defect” (haja) under Article 580 of the Korean Civil
Code on the seller's liability for defects, and analyzes the possibilities and
limits of relaxing the burden of proof in order to alleviate consumers evidentiary
difficulties in transactions involving technologically complex products. Under
the traditional theory of classification of legal requirements , the burden of
proving the defect rests with the buyer; however, in light of informational
asymmetries in modern markets, the need has been raised to analogically
apply the rules on relaxation of the burden of proof developed in product
liability law. In this context, the case that serves as the focal point of this
study, Seoul Central District Court Decision 2015Na9478 of 27 January 2016,
opened the door to exceptional relaxation of the burden of proof by relying
on “special circumstances” where the seller can be equated with the manufacturer.
This article argues, however, that in view of the fundamental differences
between defect liability and product liability with respect to normative purpose,
structure of liability, and scope of recoverable loss, extending product liability
doctrines across the board to contractual defect liability by way of analogy
risks undermining systemic coherence. Rather than relying solely on judicial
expansion through analogy, it is preferable to pursue legislative alternatives—
such as the enactment of a Consumer Contracts Act or the introduction of
evidence—disclosure mechanisms—to reconcile the protection of buyers with

the foreseeability interests of sellers. In conclusion, the article contends that

* Assistant Professor, School of Law, Kyungpook National University.
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any relaxation of the burden of proof in the context of defect liability should
preserve the foundations of contractual liability while realizing substantive

equality through institutionally designed, legislative reform.

Keywords : Defect, Liability for Defects in Sales, Product Liability, Relaxation of
the Burden of Proof, Analogical Application, Consumer Protection



