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[Abstract]

Criteria for Determining Maternity and Abuse of the Right to

Sue in Parentage Confirmation Actions by Surrogate Mothers:
Analysis of Supreme Court Decision 2022Meul5371(April 24, 2025)

Shin Bong Geun"

The advancement of assisted reproductive technology(ART) has led to the
‘pluralization of parenthood, separating genetic, gestational, and intended mothers.
This study examines the landmark Supreme Court Decision 2022Mul5371
(April 24, 2025), which addressed legal motherhood and the ‘abuse of the right
to sue’ in surrogacy cases.

The Court established three pivotal principles:

* Invalidity of Surrogacy Contracts: Surrogacy contracts are absolutely void
under Article 103 of the Civil Act for violating public order and social
morals.

Maintenance of the Birth Rule: The ‘birth rule’(Mater semper certa est)

remains the standard for determining legal motherhood, identifying the
woman who delivers the child as the legal mother regardless of genetic

links.

Abuse of the Right to Sue: A lawsuit for confirmation of a biological
relationship can be dismissed as an ‘abuse of the right to sue’ if it severely
harms the child’s welfare. In this case, the surrogate’s claim was dismissed
due to her malicious intent of financial extortion, which traumatized the
child.

This ruling represents a paradigm shift from traditional ‘biologism’ to ‘relational
justice’ centered on the best interests of the child. However, judicial interpretation
alone cannot resolve the legal instability faced by intended parents. Therefore,
the study proposes enacting a ‘Special Act on Assisted Reproduction and

Surrogacy’. This legislation should include a ‘parental order’ system and a

* Researcher, Institute for Northeast Asian Law, Jeonbuk National University.
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‘prior court authorization system’ to ensure the child’s legal protection from birth.

Keywords : Surrogacy, Birth Rule, Child Welfare, Abuse of Right to Sue, Action
Demanding Confirmation of Denial or Existence of Paternity,
Special Act on Assisted Reproduction and Surrogacy, Parental

Order



