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[Abstract]

Change of indictment, res judicata, and concurrent criminal

conviction in criminal retrial proceedings”
KWON OH GEOL™

Above, we examined the permissibility of amending the indictment during
a retrial procedure, and in cases where a retrial is underway for a confirmed
judgment of the same type, whether the integrity of a series of comprehensive
offenses is maintained, and with regard to a preceding crime when a retrial
has been initiated, the applicability of concurrent crimes under the latter part
of Article 37 of the Criminal Act was considered. This issue pertains to a
matter combining criminal procedure law concerns related to the retrial procedure
and substantive criminal law concerns regarding the nature of comprehensive

offenses and concurrent crimes.

1. Since a retrial is an extraordinary remedy procedure for a specific judgment,
merely having identity with a particular case does not justify expanding or
changing the scope of the judgment through the amendment of the indictment
or the consolidation of cases, as this would go beyond the essence of a retrial.
Moreover, considering that the reasons for a retrial are strictly limited and
in light of the principle of a speedy trial in criminal proceedings, it is considered

impermissible.

2. The effect of a confirmed retrial judgment on a preceding crime naturally
extends to other crimes that occurred before the retrial judgment and are
related as comprehensive offenses, based on the time of pronouncement of
the retrial judgment, which is the last possible moment at which another

case could potentially be examined in the retrial procedure. Furthermore,

* This research was supported by Kyungpook National University Research Fund, 2025
#*% Professor, School of Law Kyungpook National University
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when there is a confirmed judgment for a same-type offense included in a
comprehensive offense, and a retrial is proceeding for that confirmed judgment,
the preclusive effect of the judgment subject to retrial is already excluded
by the retrial commencement decision. Therefore, the judgment subject to
retrial ceases to exist as an effective judgment, and the same-type comprehensive
offense (habitual offenses) is not divided into separate crimes before or after

the confirmed judgment.

3. For concurrent crimes under the latter part of Article 37 of the Criminal
Act to be established, it is not necessary in practice to have simultaneous
trials, but it is premised on the possibility of simultaneous trials. Therefore,
if it was possible to hear and decide on a subsequent crime together during
the retrial procedure, it is reasonable to consider that concurrent crimes under
the latter part of Article 37 are established between the subsequent crime,
which has not yet been adjudicated, and the preceding crime, which has already

resulted in a confirmed retrial judgment.

Keywords : criminal retrial, res judicata, indictment amendment, complex single
crime, concurrent offenses



