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24 A4S 3 Aot F, dEde] dd stuel It EdE &
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N2d due oA HYa ® %A Sgatdch 2y ol|d Felw
WA ERATE B@e QA sl me AA 9wl S5RATE uE
A e s

et Aoy 23tEe $A fdel A BYFARA B@e FAH
A9st 5T = gk AH FARg AEOT A1 FAAE ] B3}

8) WE THE PEOPLES OF THE UNITED NATIONS DETERMINED
to save succeeding generations from the scourge of war, which twice in our lifetime
has brought untold sorrow to mankind, and to reaffirm faith in fundamental human
rights, in the dignity and worth of the human person, in the equal rights of men and
women and of nations large and small, and to establish conditions under which justice
and respect for the obligations arising from treaties and other sources of international
law can be maintained, and to promote social progress and better standards of life in
larger freedom, AND FOR THESE ENDS to practice tolerance and live together in
peace with one another as good neighbours, and to unite our strength to maintain
international peace and security, and to ensure, by the acceptance of principles and the
institution of methods, that armed force shall not be used, save in the common
interest, and to employ international machinery for the promotion of the economic and
social advancement of all peoples,
9) Article 1 The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and to bring about
by peaceful means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which might lead
to a breach of the peace;
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3.All Members shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered.
4.All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations.
6. The Organization shall ensure that states which are not Members of the United
Nations act in accordance with these Principles so far as may be necessary for the
maintenance of international peace and security.
10) 3Fa3e= 3 289 FAE AV EA 289 AR A-S o] IR dHA vk
11) 2418, o]dY, 549 d34=7] T8 HA FujdTe A, SrgAdT, 2023
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58) AH A2, 1996.10.4., 95 712,

59) Die Bundesrepublik Deutschland und die Deutsche Demokratische Republik entwickeln
normale gutnachbarliche Beziehungen zueinander auf der Grundlage der Gleichberechtigung.

60) Die Bundesrepublik Deutschland und die Deutsche Demokratische Republik gehen
davon aus, da keiner der beiden Staaten den anderen international vertreten oder in
seinem Namen handeln kann.

61) Die Bundesrepublik Deutschland und die Deutsche Demokratische Republik gehen von
dem Grundsatz aus, dafl die Hoheitsgewalt jedes der beiden Staaten sich auf sein
Staatsgebiet beschrinkt. Sie respektieren die Unabhingigkeit und Selbstiandigkeit jedes
der beiden Staaten in seinen inneren und Zufleren Angelegenheiten.

62) st A, TEAdHAEZ,, sH&olzldn], 2019, 79H.
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[Abstract]

A Constitutional Assessment of
North Korea’s “Hostile Two-State Theory”

RYU, Ji Sung”

This study was written with the aim of providing a legal assessment of
the “hostile two-state theory” raised in North Korea in late 2023, and of
establishing the direction in which our legal system should prepare in response.

As noted in the main text, North Korea’s “hostile two-state theory” is a
unilateral claim that departs from the special inter-Korean relationship provisionally
formed in the course of pursuing unification based on mutual agreement,
and it is analyzed as being linked to North Korea's sense of insecurity.
The shift toward a hostile two-state relationship initiated by North Korea
is transforming the existing bilateral special relationship into a unilateral one,
and the position of our government on this matter may evolve depending
on normative evaluations. To date, our government’s stance has not been
clearly defined as to whether this should be regarded as a two—state relationship.
Accordingly, this paper seeks to draw implications by analyzing the interpretation
of North Korean law and our domestic law, as well as the case of East
and West Germany prior to unification.

With respect to issues concerning inter-Korean relations and unification,
North Korea's Constitution originally addressed unification from provisions
asserting its own legitimacy; however, in recent developments, it has even
removed the terminology relating to unification itself. As a follow—up measure,
it has repealed laws that had promoted inter-Korean economic cooperation
and is also discarding previously concluded inter-Korean agreements.

However, our Constitution has consistently maintained the territorial clause
in Article 3—from the founding Constitution to the present—thereby making

it unavoidable to pursue unification, while the method and fundamental principles

#* KLRI, Senior Research Fellow/Ph.D
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are set forth in Article 4, the so—called “peaceful unification clause.” Accordingly,
the government’s unification policy and legal interpretation can hardly deviate
from these provisions.

That said, since there are no specific provisions regarding the methods and
process, a strategy of maintaining a relationship of peaceful coexistence—within
the scope of achieving Article 3 and within the framework of Article 4—does
not give rise to any particular legal problems.

However, our legal framework governing inter—Korean relations is based
on the special relationship agreed upon in the Inter-Korean Basic Agreement,
and this should be maintained as it stands. With respect to North Korea, both
our Constitutional Court and the Supreme Court have determined that it holds
a dual legal status—as a partner for dialogue and cooperation, while at the
same time constituting an anti-state organization—making it difficult to recognize
it as a state.

Therefore, in addressing issues concerning inter—Korean relations, it should
be borne in mind that, based on the legitimacy and continuity of the Korean
Empire, South Korea and North Korea coexist as partial states; however,
such “states” are, at most, entities possessing limited statehood and are not
to be regarded as foreign states under international law.

Of course, since the administration of Park Chung-hee, our government has
expressed that it does not oppose North Korea’s admission to the United
Nations, and in practice there have been instances in which inter—-Korean
exchanges and cooperation were conducted in a manner similar to those
with foreign countries. Nevertheless, this series of measures is grounded in
the unique characteristics of a divided nation and cannot easily be construed
as recognizing North Korea as a foreign state.

Accordingly, in responding to North Korea's “belligerent and hostile two-state
theory,” our approach should begin with maintaining a flexible and pragmatic
special relationship, while seeking to transform the state of belligerency into

one of peace and to resolve hostile relations.
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