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[Abstract]

Tasks for Enhancing the Efficacy of Decisions of

Constitutional Non—-conformity in Family Law

Yang, Jeong—Yun"

As family relationships in modern society evolve based on individual dignity
and gender equality, family law provisions reflecting existing patriarchal
traditions have come into conflict with constitutional values and have been
subject to constitutional review. Considering the specificity of status relationships,
the Constitutional Court actively utilizes the “Decision of Non-conformity to
the Constitution” to prevent legal vacuums and social confusion caused by the
immediate loss of effect. In particular, recent decisions regarding the prohibition
of marriage between blood relatives within the eighth degree, birth registration
of children born out of wedlock, and the elective share system are evaluated
as judicial decisions reflecting changed family ethics, children’s human rights,
and biological truth.

However, these decisions reveal effectiveness issues in their actual operation.
Unconstitutional states are left neglected for long periods as legislators miss
deadlines for improvement legislation or limit themselves to fragmentary
amendments. While the Constitutional Court confirms the unconstitutionality
of family law provisions, it tends to issue provisional application orders for
the relevant clauses. In such cases, a situation arises where the claimant
wins the constitutional case but loses their own civil trial due to the application
of the unconstitutional clause —becoming a “winning loser”.

This phenomenon can be a major cause of declining trust in the judicial
system. Legislators must fulfill their duty of swift and systematic improvement
legislation within the granted period and clearly specify retroactive application
provisions for the case at hand and similar matters through supplementary

provisions. The Constitutional Court should subdivide its decision formats,

* Ph.D in Law, Lecturer, Social Science College in ChungNam National University
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actively consider application suspension orders in cases of serious fundamental
right infringements, and clearly present specific constitutional guidelines for
moving toward a constitutional state.

Furthermore, flexible legal system design is necessary to reflect changing
family forms, such as the introduction of a universal birth registration system,
swift determination of parent—child relationships using genetic testing technology,
and modernization of the inheritance system considering contribution and support.
Only when legislators, as the ultimate guardians of fundamental rights, promptly
codify the intent of the Constitutional Court’s decisions can constitutional

justice effectively settle within the daily family lives of citizens.

Keywords : Family Law, Decision of Non-conformity to the Constitution,
Provisional Application, Infringement of Fundamental Rights,
Enhancing Effectiveness, Direction of Legislative Improvement






