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37) Dep't of Interior v. Klamath Water Users Protective Assn, 532 U.S. 1, 8(2001). ¢JA}8
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ARl AR oY HAo] A= AHoRE FAE JAIEAHES tHET The deliberative
process privilege covers “documents reflecting advisory opinions, recommendations and
deliberations comprising part of a process by which government decisions and policies
are formulated.”



172 W8h=1 #1943 (2026. 07)

2. AAIAE A AN}y 24

(o
r’

AR TA 7] AEAFNAZE HALSH7] A FAEAR]D AddgEH
2 AWAIIA MU (the US. District Court for the Northern District of
California)oll 242 #7189t dNAIAHA A= 20133 129 AETHH
JACHE ©2 TA7F “Blwd Ak F (“relatively polished draft[s]”) o2
e}y wjiEo] 4934 EA(the deliberative Process Privilege)oll ©]3}o]
Boe o vk R8s
AHA9 AW U (the Ninth Circuit)2 AW AIAHYY] #Z2E FA35A
o138 W1 AWIAL(Judge Berg)oll 98t <234 5 the deliberative Process
Privilege)& (1) A2 4 A (pre-decisional) o] I (2)<3 2] A (deliberative) o] &} 2
GAAE St EAEAAR A48 = vk Bloth o] AbzlolA &

Xﬂﬂ 20139 129 A=A oAb 34 A (EPA)9 Xﬂo Hegokoll o3k

HAAR7I R HFH JarAA Al ot A H AL AAAYRT R HF
7‘—1 A e vrdatar AJD EART AR HE L EHOH AbS-oll WA = L
7] WiEel BAlEE HE w4 dettte Aotk AR -I/NH(FOIA)ZE W
3k FHAE A (a policy of broad disclosure)S AL 7] whiEo] 297
ArE BekA] £33 B4 5234 5 Athe deliberative Process Privilege)
< A&ete] velE = vk Aotk Ly AW AHANJudge Wallace)=
AN zHstHA e AEEA oA (el tig FEeAs whijolAs 19

O
-

B
Ak AESA gAARHS BAALRA 7| dol A obH A=A AL
Ué%}x] oF9k7) Uﬂ—roﬂ A A A A (pre-decisional)©] I 87 A (EPA)3} oA

et BN e EAjo) | dsty] Wi %9 #A(the deliberative
process)oﬂ S|ttt Wk oA S o) 2 sl o)

m1o =5

w
e

laciie

o
+

"4

A Ao w2l i B (Justice Barrett)S 20134 129 A (¢hHE <=9
YA E A (the deliberative Process Privilege)oll 934 H I = FAjd 3w
stoha A Ske] Ak el AAS 97] - FEeHThY

11

38) Sierra Club v. U.S. Fish & Wildlife Serv., 925 F.3d 1000, 1018 (9th Cir. 2019).
39) Sierra Club v. U.S. Fish & Wildlife Serv., 141 S. Ct 777 (2021).
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[Abstract]
The Korean and American FOIA’s deliberative Process Privilege
Jeong, Ha Myoung”

The year 2026 marks the 30th anniversary of the enactment Korean Freedom
of Information Act. By now, the Act has firmly established itself as a system
that a significant number of citizens are aware of and actively utilize in their
daily lives. The Korena government has also built an electronic information
disclosure system via the “Open Government” website (https://www.open.go.kr)
and is actively encouraging the public to make use of these information
disclosure services.

Even though nearly sixty years have passed since the enactment of the
Freedom of Information Act (FOIA) in the United States, disputes regarding
its scope of application continue to be litigated in federal courts. This is likely
because, while the FOIA establishes a general principle of disclosure to enhance
administrative transparency, it must also take into account the value of
administrative efficiency; consequently, elements of value judgment inevitably
come into play in specific cases. A point where the fundamental values of
Korean Freedom of Information Act—namely, enhancing administrative transparency
and ensuring administrative efficiency —come into stark conflict can be found
in the grounds for non-disclosure: specifically, information regarding the
decision-making process under Korea's Information Disclosure Act, versus
“inter-agency or intra-agency memoranda or letters that are protected by
legal privilege” under the U.S. Freedom of Information Act (FOIA).

The Supreme Court of South Korea has ruled that information regarding
the decision-making process may be withheld from public disclosure, citing
concerns that such disclosure could hinder the candid and free exchange of
views among officials, thereby impeding proper administration; similarly, the

U.S. Supreme Court applies the “deliberative process privilege,” a legal doctrine

* Professor, Kyungpook National University Law School
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requiring an analysis f whether the information in question was discussed
prior to a final decision—that is, whether it was “pre-decisional”’ —and whether
it was “deliberative” in nature. These legal principles reflect the view that,
while information disclosure is essential for transparent governance, excessive
disclosure can lead to adverse consequences.

It can be said that both the Supreme Court of Korea and the U.S. Supreme
Court—applying largely similar legal principles—classify materials such as
meeting documents, minutes, and internal review papers (provided to facilitate
appropriate deliberation before a final decision is reached) as information exempt

from disclosure, in the interest of maintaining administrative efficiency.

Keywords : Freedom of Information, Transparency, Proceedings, the Deliberative
Process Privilege, Efficiency etc



