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Aufl. 2025, StGB Vor § 25 Rn. 39; BWME, StrafR AT/Eisele, 26/208; Eroshkina, Die
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26 - 31 Rn. 73; SSW StGB/Murmann, Rn. 21; Roxin, StrafR, AT. II, 26/41 ff.; Zhao, Die
notwendige Teilnahme. Zum Strafgrund der Beteiligung im Rahmen der Zustindigkeitslehre
(2022), S. 11 ff; Richter, Strafbarkeit der Beteiligten bei einem Versto gegen die
Beschrankung des Spenderkreises bei der Lebendorganspende(2020), 257 ff.

30) MiiKoStGB/Scheinfeld, 5. Aufl. 2024, StGB vor § 26 Rn. 32

31) TK-StGB/WeiBer, 31. Aufl. 2025, StGB Vor § 25 Rn. 39

32) TK-StGB/WeiBer, 31. Aufl. 2025, StGB Vor § 25 Rn. 39

33) MiiKoStGB/Scheinfeld, 5. Aufl. 2024, StGB vor § 26 Rn. 33
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no. 31, Wolter, Straflose Beteiligung und notwendige Teilnahme, JuS, 1982, S. 343
(344) & #=x

35) LK-StGB/Schiinemann/Greco Rn. 31; Schonke/Schroder/Heine/WeiBer Vor § 25 Rn. 42;
MiiKoStGB/Scheinfeld, 5. Aufl. 2024, StGB vor § 26 Rn. 33

36) MiiKoStGB/Scheinfeld, 5. Aufl. 2024, StGB vor § 26 Rn. 33; Sowada S. 270; ®]¥+4 <l
A2 Wolter, aaO., S. 347
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26/50 ff.; LK-StGB/Schiinemann/Greco Vor § 26 Rn. 27

40) BGHSt 17, 369 (373) (§§ 120, 26); BGHSt 17, 236 (+ &% § 257, § 26); BGHSt 5, 75
(81); BGHSt 4, 396 (400 f.); KG Berlin, NStZ 2009, 698 (699))
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[Abstract]

Legal Argumentation and Evidence”

- (1) Analysis of Judicial Reasoning Regarding the Punishability of
Instigating or Aiding the Offense of Harboring a Criminal: Focusing on the
En Banc Judgment of the Supreme Court
(Case No. 2025D011170, Decided June 18, 2026) -

Sung Ryong Kim™

This study analyzes the legal principles established in a recent Supreme
Court en banc ruling regarding whether a perpetrator can be held liable as
an accomplice (aider and abettor) to the crime of harboring a criminal (%8 ¢!
Sy Fel wAPHI WERW), It examines the validity of the arguments
supporting both the majority opinion and the dissenting opinion —which
upheld existing precedent by an 8-to-5 vote—, while critically reviewing
the structure of their reasoning from the perspectives of both legal
interpretation and legislative policy.

This article examines the statutory text and interpretation of the offense
of “obstruction of criminal justice” under Section 258 of the German Criminal
Code from a comparative legal perspective; specifically, it analyzes whether
the offense of harboring a fugitive constitutes a “necessary complicity”
(necessary participation; notwendige Teilnahme; Z 2% ¥%W) and whether
the “offender” —the object of the act of harboring — includes an “insider.”

By critical analyzing the key arguments and reasoning patterns found in
both the majority and dissenting opinions of the Supreme Court en banc, I
examined the flaws in the arguments supporting the recognition of the offender
as an instigator or accomplice to the crime of harboring an offender.

Ultimately, I concluded that the crime of harboring an offender is not established

* This work was supported by Kyungpook National University Research Fund, 2023

#k Prof. Dr. iur., in Kyungpook National Universty Law School, Research Fellow of
Institute for Legal Studies in Kyungpook National University, Research Fellow of
Institute of IT and Law in Kyungpook National University
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against the offender themselves, even when they instigate, aid, or abet a
third party (the principal offender of the harboring crime) in helping them
evade capture, particularly in cases involving the instigation, tacit approval,
or facilitation of false statements designed to fabricate a different culprit. I
further demonstrated that this interpretation constitutes a lawful construction
of Article 151, Paragraph 1 of the Criminal Act —one that avoids the pitfalls
of “excessive analogy” or “excessive expansion” that would violate the principle
of legality.

It was emphasized that the Supreme Court’s current interpretation amounts
to the creation of new law —a form of judicial supplementation that is
impermissible— and that the proper course of action is to promptly overturn
this precedent; if punishment is deemed necessary, the legislature should be
urged to enact an explicit provision preventing so-called “offenders abusing

their right of defense” from “drawing others into criminal activity.”

Keywords : Legal Argumentation, Evidence, Obstruction of Criminal Justice,
Harboring a Criminal, Necessary accomplice






