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1. 9= — SHAZHCPS)Y o|FA 7|14 7] (Full Code Test)

g @@ o] 1986 10¢ 19 AAR SHetHA A FAlel 7|47 A
EHor EBIHJGD o] HoA Fx FA-7|A B AAE 7 WA
AASS 71 T SUR, T2 FHE oOv gz s FHA v
WA mdS AFoch @A Hdre Aol FAlste] d3l AR VES
HE3IA 714 of & AAsY, FFdA A F4AE FAS ol F4H HAF
o dAYE g3 FRAHo7 AA 3}

. olgA 71k Ve — =4 e 7Y 7=

@A) VA AFE AL W] 483 7]5°] Full Code Testo]tt,
o] 7|#& F WAR FAEG2

A WA dA= FA VIFolth HAARE AT ZE 9 dAAdF 715 A (realistic

prospect of conviction)S A 37| FEst Al
A oARE 5gHoR A olw] 3Rl F9| o W =gE A 1
gstojof st o] WdAE FHsHA FEeH T V|EE HESA &3 B4

o] o] Fof 7t}

T WA dAE 39 7% (Public Interest Stage)olth. Z=E3 Z=A7} 9y

23) I PHIZALA, G FARAAIL A 1 AAET, FIYUEARA BILA, A24105
(2025. 9.).; 17157, “G=r HHIIAA A9 o] AFEy Ao #AA W, A HAF
(248 A13), ZAZR SR oA A AT 2(2010), 113-1469.; Prosecution of Offences Act
1985, ¢.23(UK); The Prosecution of Offences Act 1985 (Commencement No. 2) Order
1986(1986 No. 1029). Crown Prosecution Servicei= Prosecution of Offences Act 198591
wel dYPEe] 19861 10€ 1Y HH 95 /AISA

24) Crown Prosecution Service, The Code for Crown Prosecutors, 8th ed. October 2018,
Section 4 “The Full Code Test”, §§4.1-4.14.
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O =ZH, 7|h FEol LA o]F Hle Fav|Zoly dAWadoew fFE
AFEA FAET AR HE ZE&AA SAVE Tl 53], g Aol
FAZIBOZHE HAFALE QAT F v #WdS AstE oA VEeR
T 715 F o], oj8u FFANS HAAsehe A AEEE A5
9 }.20

Full Code Teste] AL TH FEA49 ddx Il s Hishd
7)ol wel @A o w FRFo M Hate] AoF VA ARFSE FRACR
JAlet= ©l Atk o7le] fate]l G FAAGAA = T3 DdAlA H o
‘abuse of process’ WEloll wel FAPHA A S T8 oAFEF AAbekal, Az
g Adak gigtelut e Hsivt A EE A ARS FAGtay)F 7 Ue F
A FAE &AL kD) o] A @E WElE VA oF WAA s
U HolAd B =8 =9 fiadl 74 A dAY 34d &= 750l
FEE AR GALAA DA E BEE F2E AW BAE HollME T
H L A AJAL S A gkt

= =5 37} U}ZWV]E AL 7129 s F5H38E 7 asHT
A stA 2 7| Ao Fols dHow Ae I Gy VANAFYIE
o7 3t} 5o FAAEH(Strafprozessordnung, StPO) A|152%E “F A
2 of AT FAsta, S a3 (Anfangsverdacht)”

%
T Ak dHRAHem 7]5\_ o R = Hulalr}29) o] 18774d =9

)

1o o i

-

ok b fEe R VA V1] WEshe gAY AFEs AUAA S

= ZAolth. 28y o= 7|Ee] WaEshel Al H %}%
. Full Code Test 9A] 71 A}oto] tjat Axr}e] HA FHLHS sl A
1ol 130t 238 dd 2AE VFd =

t & ol J%%

oy &}, %%94 T2% B AFTsE A
oz AAle 584 E oY dYogRE HIsE 7R FYer)

27) 4=r9] abuse of process Helol #3ted, =i Al - HFEFAATY, “Global Standard w}
HS e AFEE Foar PYAHE vawAF0): F=5H, 019; 2 AT A= F Ty

o, RaAoA FAATE GAQ abuse of process HHAES FFH o= Asfsta gl

Solo]i APl RAE(SPO §§374 - 394(Privatklage 114) #H F2@ 97l £

toole B&F - AR FARY 5 4R Al digte] s AjQlel AALE

g Hdell A FAE AT F e Axelth

20) 73] - o=, ALY BVIAAE AEe /AR, d=PdAl - HEAAATd TR
3A41(2006. 12.), 11-205H.
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o] 7|AMATFIE =YT olff FAH 2= A dHowmA FHAY] 7]A A
Fo AU AL 71he] AR dF ThsAdS FGEstels FHA A 7]
HWhetth 30 7AW AT = AR Al 714 o Bl g FHELe Qs F
st 7]Ad Tl tixFQl deoltt. o] 4= offjel A= A FHg
AL FERAHoR AAFHER S FoAE FEEAA ig]ﬂ"i AL A 7] 4
TARTE 2388 714 BHRHETZIR)Y EA7E o AF AT vek 5
= ZAnRF(StPO §153), =9 #(§153¢), holH = ?1?4(§154) T 4R o
A 3ol = 7| AT E 3§D

L o P Bt XﬂE

NagAFole] dade gusts A4 At ZA7L3T Aol =

L gxte] A AR Y7F A4 i HAe AA A
=7} gg@o]a}—t— xuoﬂﬁ Aol 7t &
=5 ‘H% 27 Zﬂﬁ] o “443* A AR

W wEA ) As ok e
= A9H s A4 RAACE AVAL WA, A4 24
E3S

0
(StPO §§153 °]she] #golv} &9

-

55 Ao2 8749 )
ge FRAoR AEU BUo] aFAAAE FEE vhaste] die ¥
% AR AEA BAS AR AL oee FEH APl e
A%z o 5 Utk ol AAF FAIFVE PR A& o} RF AF
e pzolA, 2714 A4 dF B4 4AE AW AGAF AuT 23

30) o171, “FAF Zl1Ae] 2ot ARANYT, FAAEYAF(A29A AL, =P ALg et
(2017), 145 - 173,

31) 12743 - o=, ko] =E(Z=E 27), 25337, GRAALMANN SCHEERER, in: Lowe Rosenberg,
Strafprozessordnung (StPO), 26. Aufl,, §153 Rn. 1-12, §153c Rn. 1-5.

32) StPO §§172-177.; Burhoff, ,Das Klageerzwingungsverfahren®, ZAP Fach 22 (2022), pp.369-
380.; GRAALMANN SCHEERER, in: Lowe Rosenberg, StPO, 26. Aufl, §§172-177
Rn. 1-15.

33) A=A, Lo =45 11), 89-1099,; 174 8] - o] [ ko] =w (4 27), 25-339.



g o7t &S AAFE E3F StPO A|152%9] 74T AL FAHWY
of 714 VoS Wastgog B4 AFS ABHoR FA o i
AWUEA WS AA s Aow Fusk 4= o}

3. 1= — Al (Grand Jury)S 3 715 EA4

7k oAl Ao A A FAS 2
oAl ZlaE gFRaAom Avlew FA4H giujds Fd FAEC A
o FATAY ASxe AE s AAP st ol A= il e
7] Z~(indictment) %=+ ¥ (presentment)®] §lole= FT7+% AFHS TS = ¢
ol grAske] dieldel o3t 74 BAE WA A2 WAlsal dohsd
el 169 el A 237 9] ARk AFlo® FAdET | AL A A S

= -
23l F99o A& AR & AR 7] A2 (indictment) 2] Mg o] HE

gl el NBAE AR, Sl 1 WMEAS AHHORE Fo
@ % g @At gl AZeE FA% 39 PA duHow A
SEE, gujde AdKeR Vag Adste Jenrke Ak Va A4S
Foloh Wgow et ulgo] Es A7)Hw

g e Ade E ALY

gulal AlEE AR o sl BAlehs olda oog s, AAl ¢
AL AAE FA% FAS AyHon Adss FRY A4 FHY B
@ BAZ AARE Gepq o] ARE @36 Tz o Ast AL AdaA
otk o, AL 9l BYA FAs Ja AR BPHS Aol AAkshel
of @t 97 FaR A A FRY & Atk 58 FaH U]

34) US. Constitution, Amendment V.; Library of Congress, “U.S. Constitution - Fifth
Amendment”, Congress.gov.; Cornell Law School, “Fifth Amendment | U.S. Constitution”,
Legal Information Institute.

35) Federal Rules of Criminal Procedure, Rule 6(a)(1) (“A grand jury must have 16 to 23
members.”).; Cornell Law School, “Rule 6. The Grand Jury | Federal Rules of Criminal
Procedure”, Legal Information Institute.

36) Andrew D. Leipold, “Why Grand Juries Do Not (and Cannot) Protect the Accused”,
Cornell Law Review, Vol. 80 (1995).; Harvard Law Review, “Restoring Legitimacy:
The Grand Jury as the Prosecutor's Administrative Agency”, Harvard Law Review,
Vol. 130 (2017), pp. 1205-1226.
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bk Ak 712 A9 AA FAANAE ojp] oJEHor wosle] & 5§
De PEH BA, Quol FA V1A BT AYHH GoWAE FaH
FA9 AAE Frae W 94 wIsn o e Jugow
FAF A BEEe P24 wanont ¥27 B4/ AEdez A3
94 grow] ¥ =il Atk A3 we WEHW A4 JEN ARH F
A A o) wagel BAAARS Selel ok

5. Ml A A - 8% Bad 2l A8 he4 @

ol el Wmwd AERYE @ FAW AA AAsh pese] v 2
e AES e & oAtk A, 9% 5 vEe 2] dolw Ay &%
FEE AR FUAE, V)4 o HE Bed A BEe 94 U4 B
So AT EE w7120l Grhs AolM FEAL A g 59
o N&WATSPO §152% R BTt A P Jh OTE R
omd A& AFE FERACE FHE A, BrA AR U@ FAI7IEY
T A5 T AIEH FAE Assis Edoln4d) 9429 Full Code Test
AF WY 2Ho2A FA - B wAY 3RS /1FL AR, B

o RLE %
d $e AEe e Ty WAzl dAdEe AAE o
A wAE Audeld BA A Zo]A
WA S8lAE AL AZaE Arst 20 27 eEdTE el
ANz Aol oA Aol AgAolee MR wa Yok B4, o

=
=

a9 Aol sk Almolth 20009 AR ARHAAEF T A 7127 o
2 o ZAZIAT SRS WA ThHo] otk FRANALRE B o
7}
KeN
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El3

BASHA] Estm(ufdat, ‘D9 71Ad FAld #3 vuHd HE

2 FAoR” FAANAT(A2WY AT, B4 A111F), 2017. 9.), 3

] AAAFA(137-1739.), FZAAAZT A5 AF R7L ofd o)A gt

g A Aol HollA HHA - FEA FAY 223 At Ak

43) 174 3] - ol =y, “Ale] BI)AARE Aot ANy, A7FA 06-16, AL HE

A A ATL1(2006), 11 - 2059,

44) Olliers Solicitors, “Code for Crown Prosecutors - The Full Code Test”, 2025. 3. 20.

45) Andrew D. Leipold, “Why Grand Juries Do Not (and Cannot) Protect the Accused”,
Cornell Law Review Vol. 80, 1995.
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FAZI B2 Gl 71" WEAE I d-o] Stk o]t s WE AL ¢
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A ARE G slo] sttt A4St ACPE A AL Hz
o Agkare] diste] iy 20261 2€ 209 20242730 AAolA AFILE
71248k oAl - o F Rl F mjdo] Wsel =¥ BAS] 4 a4ds

46) A4 ol WMBA ABZMAFANF 5)7F MEAelA 454 wLg rueA) W
R RAs g B, WsAke el B WAl AR Y SPE ACPE E
o2 AREA ke Mol Astol oleley, “WaAlel WAFA R, AU Hol(F

A7) AFA - FY - ASK, WEAS 92 3} uEEAA B AT, GA AT
AFFAQ0N. 12), 1-178%; &3, “WEAS} 9] Aud W3t FAAR)
594 - o9 2012, 5. 17. 3L 200956788 AU A BE -7, TP T(A 4 A2L),
Zolggta Hakd T 4(2013. 1.), 707-735.

48) M&FFAWHE Y 2024. 2. 23. A} 202324 AA.
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[Abstract]

A New Look at Legal Control over the Exercise of Prosecution Rights

Ahn, Jun Young”

Korea will abolish its seventy-eight-year-old unified investigation—
prosecution system and introduce a separated structure upon the launch of
the Public Prosecution Office and the Serious Crime Investigation Agency
on October 2, 2026. This structural transformation renders the existing doctrine
of abuse of prosecution rights—formed on the premise that the same prosecutor
who led the investigation also decided whether to prosecute—no longer functional
in the same manner. This article pursues three objectives. First, it demonstrates
that the Supreme Court standard of “manifest deviation of prosecutorial discretion”
was built on the structural premise of a unified system, and analyzes the
structural causes that have rendered the abuse-of-prosecution doctrine largely
ineffective. Second, drawing on comparative experience from the United
Kingdom, Germany, the United States, and Japan, it theorizes three new types
of prosecutorial abuse suited to the separated structure: information-
deficiency abuse, procedural-negligence abuse, and attorney-—client privilege
(ACP) violation abuse, systematizing the requirements and legal effects of
each type. Third, it proposes legislative and interpretive reforms for effective
charging control under the new structure. The theoretical core of this typology
lies in shifting the governing standard from individual culpability to structural
illegality —focusing on objective defects in the structure and procedure through
which charging decisions are made—a normative foundation derived independently

from the substantive due process principle of Article 12(1) of the Constitution.

Keywords : abuse of prosecution rights, separation of investigation and prosecution,
Public Prosecution Office, structural illegality, information-deficiency
abuse, procedural-negligence abuse, ACP

* Lawyer, PhD in Law (specializing in criminal law)



