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[Abstract]

A Study on the Scope of Application

of Due Process of Law under the Constitution

- Focusing on Its Application to Procedural-Law Issues between State Organs —

Choi, Sung-hwan"

Due Process of Law under the Constitution is a core constitutional principle
designed to control the arbitrary exercise of state power and to procedurally
protect the freedoms and rights of the people. However, while the Constitutional
Court has described this principle as a general principle applicable to all state
actions, it has applied it inconsistently. In competence dispute adjudication,
the Court has invoked Due Process of Law as a standard for reviewing
procedural defects in the legislative process of the National Assembly. By
contrast, in impeachment proceedings, it has denied the direct application of
the principle on the ground that such proceedings concern relations between
state organs. This inconsistency stems from the absence of a clearly established
standard for determining the scope of application of Due Process of Law.
Against this background, this article aims to propose a standard for delineating
the scope of application of Due Process of Law under the Constitution and,
in particular, to clarify its applicability and limits in procedural-law matters
between state organs.

This article argues that the constitutional basis of Due Process of Law
should be found in Article 37(2) of the Constitution, and that its application
should be determined not by mere relevance to fundamental rights, but by
the standard of “direct relevance to restrictions on fundamental rights.”
According to this standard, competence disputes between state organs are,
in principle, not subject to the application of Due Process of Law, but should
instead be reviewed under such constitutional principles as the separation of

powers, parliamentary democracy, and the rule of law. By contrast, impeachment

* Assistant Professor, Kyungpook National University.
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adjudication may fall within the scope of Due Process of Law because it directly
entails restrictions on the fundamental rights of the impeached public official,
including the right to hold public office. In conclusion, this article argues
that the standard of direct relevance to restrictions on fundamental rights
can prevent the excessive expansion of Due Process of Law while strengthening
procedural control in areas where restrictions on fundamental rights actually

occur.

Keywords : Due Process of Law, Direct Relevance to Restrictions on
Fundamental Rights, Article 37(2) of the Constitution, Adjudication
on Competence Dispute, Adjudication on Impeachment






